I. EQUAL JUSTICE TO WOMEN :
ROLE OF COURTS AND JUDGES

BEING A PR OPOSAL FOR GENDER SENSITIZAION OF JUDICIAL OFFICERS
RECOMMENDEDO JUDICIAL A CADEMIES AND TRAINING INSTITUTIONS*-

Structure and Objects
The course s desgned D serve i didddmsadkeve I's. The minimum
dransivo ad hef days t @nlow ever be Sethed far aellw  eskibget ggimum resuts.
The sbus 5 prepared on the assumpiion thet w amen do nat gt equd poedion of the iws
adtey aedsr imnaed againgt bah n subsanivebw and in procedure, a kt o whth can be
moder aad hshped fre pesdig dlass faurs ae sedve © te s w omen suffe r
fom in socely.
The dgeds o the course spedicly are :
(8 apecee paient ad Eent dsorimnaiory po visions against women n the laws of the

counry and the promise of equally maede under the Constiution of Indig;

(b tundesand w omen'’s rights as human r gkbleadkD neogee unsLsanebke A os
and pr  adicss inher by  the lgd sy

(9  To identfy instances of gender biss in adudcaiion and the droumstances which leed © such

ek
(d ©DbedkbiEYV eed a/ d/Dpevatda imnglion againgt w omen in court proceedings,
(& develop genderneutrd diossad 6 and
® topomoejsiebw omen on the besis of equally guar anee o te Carsiion o da

P ROGRAMME DESCRIPTION

Day One 2 PM-2.30 PM Session |
— hodldn o f aculy and per tas.
— Disoussion on objeds and methodology-Roes and Responsiiies for the suocessidl condut of

the wo rkshop.
2.30 PM-3.30 PM Sesson I

Lectre-Discussion on “W omen, Equality and Law”

Faaly: Ablw pof essrf  amiar wih issues of gender justice debate and an expert i nl aws

g bw omen.

*  The proposal was @ oy pepaed by Pd esr NR . Madhava Menon whie wo rkgasaCoaldart b te Fst Neford
JudH Pay Commission, Gove rnment o india (1999).



Reading Materials
) Seldt consiiviond and Saiuiory po \visons on Gender J Leie.
i Excer pis fom seedt report s, i nerdording uments and studies on the subect
Noe: Thsis apegedve session aimed t refreshing the info rmation of judges on the
prob s of inequely w omen f ace in sodely and in the udce sysem (Based on sekeded ey d
ok Hed in leedg ey d9). The sesson Wl aso aouat the judges of whet the lecel resporses
have been and how they have fden dort of the slandard required under equal usice (Based on
eV art sy povisors, udcel dedsos and e Xpert commitiee findings induded in reading
materi ds).

The Iedure Wl ke Imied © hef the e of the sessn and Wil e inerspersed wih viaudl
mater & wih the hepp o OHP o Sk pgedor.

The synopss of the edure 1 adg te ssues W be dabied © e idoers in adv ance and
per iopers Wl be encour aged o readt, thus making the ve ryftssssning ave, toaghha
imied way.

The dsaussn s k d/bglove b teafee break gving a momentum to the wo rkshop
ind.dng an adve en viomert far tesessosofo [low.

3.30 PM-4.00 PM Break f or Refreshments
4.00 PM-7.00 PM Sessmn

Tqr: Domestic Violence Liigation and Gender J ustice Issues

Faaly: Two preseleded partidpants of whom ane s aw oman, a judge of the High Court
having repuiion far sElbw omen’s rjksadter ainer of the Academy n dage o te
course.

Reading Materials

()  Eded cases reding o dowry death or vidence a home.

(9 Seedede xor psfomeefsebHygDAv oce and separ dn
(3 Research studies and Law Commission Report seev atpr wosaly
(9 Excer pis from reseach study on SurveydJ wckH Afices.

Teac hing Methods

— Short  preseniaions on the prdb lems and issues;
— Moot Cour Rlea yig
— Break-out meetings in smal groups analyzing select issues and repor gbeck

— Summing up by tet anermoder ao.



Noe: Ths sessonhes f ar dedves

(D f o parigoas o ekt on paceved nieices n w and procedure relating to domestic
videnoe
(3  povik pagedves n possbl ealterree cousss of adon goen o te court which can be mae
equiebe n domestc iebions dLeins
(3 enabke tepxr igasDgpedEee vidence wih a gender perspedive ; ad
(4  undestand the impor e of beng serdive in Bl depodions, migrem oders,  gig
adour nments,w iing judgments and invoking ser vices of aher prof essonas (sodal wo rk,
medicne, foensce  Xperts) n domesic vidence cases.
P afgjoeris Wl be ecour agedow  EBdwn  ter mpessons on te wo ssos el nte
& noonadturnin ther comments on the fo [lowing day whhwifo rm partdteev aen
Day Two 9.30 AM-12.30 PM Session V
Sair day
Tqt: Rape TidsadPr oblems in Equal J usiice
Faaly: A Prosecuior wih exper e naoddyr get bBsadabd exebwya pde rably
awoman; a Hgh Court  Judge who has wr Ehqiosir ape appeals and aw aren aovd are
wih Bsues of gender sice n 2 xual vidence cases.
Reading Materials
() HEedeetsdr gpe cases where inusice s perceived by w omen’sg  roups.

(3 Excer psdlaw Commission Reports and Parkmenary Debates on amendment of r ae hw.

(3 Report of The National Commission fo r W omen tiled "Rape : A Led Sty

(49 Selected ar tts, research studies and media reports on health and psychological prob lems
assooeed wih rape.

(5  SdEs oninkee drape, an \mr a&sec

Teac hing Methods

The sesson Wil begn wih a short vibodpigantet auma of rape vidims and medical
opnions on the problems ar gg therefom

twtenkefo [low ed by short preseriaions on the e Xperience of prosecutors and def ense
lawyers in conduding r geti  ds.

The dsasson Wl ten ke niged by tesaHadi f ocussing on what w omen e Xpedt fom
the court s, prosecuiors and def ense diorneys. Tret ainer who moder  aes the dsoussion Wl seek
dvison of the house on conlov aHd s wih avewb nvdre te joges a an af alebve |

He woud akso po vide compara tive pergpedves fom abher Lrisddions wih te hep of ders ad
tansparencies.

The High Court jote w ten it anwhy and where appekae court si nevaentdaut
judgments and what High Court exps te td Corto do inleged of gadr eqely inr ape and



relbied sexue vioence. The par  idparis Wl e encor aged © quesion the ner presios tken by
the gppekaie court S.

Expected outcomes of the Session

The ssssnsboud b ke ve lyi nvdig ehncgteve rypet  idpat. Atte eddtetes hor
long session par tasw ot
(@ adlyogpesetegr evances ofen ared by w omen'sg ys nrespeddr geri ds
(b  paspedves on the nead © have a wider ko Wedge base 0 be abke D addr geti dsfairly
and equiebl
(9 wingess b cared ety © undeesimee te inury © te vidm ad b besow misplaced
sympathybd enders;
(@ oppor Uyodw pndéfa beter gopedsin and e peeinde vience induding expert
tesimony ; ad
(6@  oonidence o conird court i rteradions which tend o preiucice the vidm
12.30 PM-2.00 PM Lunc h Break
2,00 PM-5.30 PM Sesson V
Tqr: Manmia ge Disputes and the Matimonial (F aml y)Cour t
Faaly: A Senor F amly Cout Judge,aF  amy Counsslr (Condiain) aieched o the Famy
Court adivo presseded par takswhe Xper ience in mer imorel jr gHn
Reading Materials
() Eded case fie meter BBmnadv oce, maintenance and chid custody cases.
(9 Excer psdlaw Commission Report s, Reseach siudes and sododecd repars an marimord
Teac hing Methods
Sesson © begn wih a 30 mn ute Moot Courtd agumers nard e Tr ane o pesat
thefadsnav ance and inroduee the o per Hoers who Wi igpesat te part ies. The F amly Court
Judge 1o preside-After judgmernt, par fasor ase quesiors and offer comments for 30 min uies.
The F amy Cout Julpstenbgvea preseriaion on how the F amly Court i sdiffeertfom
an adnary dlaurti the metier of gender jusice. Partpasbder comments on howfa r
condisionfoounsaling can be a necessary partd dmar imond cases and whet are the dds ad
atides necesary tedo r.
The bt ae haur & he sssan wl ke sl group condeiontoursdig ex eases on assgned
matr imonia petiions in which the per gakw hy res and recod ther e Xper iences nte
exaos.



Expected Outcomes

Besides aoquainting the judges on the peculiar prob lems e xperienced byw  omeninmar ol
proceedings, tssEmwige xoetepr  fakote dbreesaybddsady eywh
matr imonel dgaues; () heb iderify usLE peLdioes assoaed wih deding wih such ligaion; ( 0
promoe undersianding of the dynamics of inerpersondl relations in marriage which should help n
negaising medieied setiemenss; Opo vde dess fom beha viwrd soencess anhowd ced wh dd
ausiody metters whie being f aadjpgbtew oman invdved

As on te previous day, | s wi be asked O wr Edwn  ther spedic comments on a
pdo rma aobed n regped o whet they kn torfadbknn tewo sssos. Thepdo rma
W be 50 prepared as 1o probe the exent of gender sendizaion o the respondents n espedt f a
aiminal proceeding as w d as aad poosg apeand dv  oelousiody).
Day Three 9.30 AM-12.30 PM Sesson M
Sunday

Tqt:  Discrimination and Harassment of Women at  Work Place

Faaly: A W oman r ade unonist, a member of the W omen's Commisson oraw  aren aoMe,
a High Court  Judge e xperienced in labour disputes and a w oman jour el I tgonw  omen's
issLes.

Reading Materials
()  Selected judgments on se xd her  assment at wo  rk place and on Equal Rem uner amn Ad

(3 Reporsm der mnation n emplo yment.
Teac hing Methods

The ssssnwl sart whakqzanp 10203 pagpedves ad baes on dsrimineion
adha assmetofw omenatwo rkppe.  WBgtebdat t ket raner wl corsoidee the responsss
nte dasshsuhawayasD podter ange of gender-based prejudices and prob lems.

Tswkefo Ilowed by a pandl dsoussion amongst the f aoly, each hghighing ane o aher
dimension of the prab lem. The moder arwf oous attention of the g roup on major biases and
reEsr aadk egighf aus te e of the judge in nmoder dgaapr avaig the impect o such
bases onw  omen’s right © equ teaiment and doniy.

The frd pert o e sessnwl e dev dedosrd g oper  adonsonw igatacde
of juddd condudt in redudng gender-besed inequelies in deaing wih enpo ymentelated dsputes
and n court ahgr  dn

Noe : Atte end o s sessn, par faswhave @ dearer undersiandng of how and
where w omen e Xper e derimein nwo rk geces, () acuie nimum d6Dle kD et
the imbalances when such disputes come bef oe them and (©) hebp povide a more genderr erdy

amosphere in the court S.



12.30 PM - 200 PM Lunc h Break

200 PM—3.30 PM Session VI

Tqr:  Sex Equally a the Bar and in the Cour ts

Faaly: Cher men of the Bar CoundBar Assodation, representative o te W omen'’s Bar, ad
o pertidpanis of whom one to be aw oman.

Teac hing Methods

The Sesson wi brgely be based on br f pesaricions by te Faoly. Howewer, t tei ritid few
minues Wi be cev dad © asoer ning the parcepions o peridoants an whet tey coreder o be te
sedd asate berard n court poceedngs.  The par  taswieakedbw Enapme
of paper hree indances which in ther belef can be derimineiory dfw amen in the bar room, court
dices and in court t ransadiors nduding Tri a

Expected outcomes

Bestkes sendiAg the judges on e padb Emnteaown g te ssnwihdpndra wing
Up a judcal aode of condudt o aeste a mare gencker rerd  amogthee nd oy o w omen lawyes
and judges, bu a0 woren ligarts, women witnesses and w omen employ essdfaout  s.Julgeswl
begn © eekze the need to adopt genderneutral language, avod X remerks, renoune doubl e
standards whereverteye &t ad O reped w omen's dylypat ialaly o tose beongig 0 minar ty
sediors o the popuaion
3.30 PM4.00 PM Break f or Refreshments
4.00 PM-5.00 PM Sesson VI

Evaluaion and Valedidion

Points to Consider

There can be manyva  rigions of the above design depending upon the specific needs of
per s, re avebbl €fo rt raining and resources which the Academy commands.The parnt © be
rnoed s tetaw dtogiatr ang desn s a peegLeEe far te s d nsarv icet raiy
Such design should necessar ly be based on a needs assessment on which spediic dbedives 0 ke
acheved by each sessonfmoduie should be spet out deerl y. Parijoars doud be nvo Ived as much
aspossbl  dawihter aning methods shoud be va ried ad ineesig Ledures ought o be ket
 the mimum and each session shouid be cotaught by a balnced mix of experts caelly dosn
and adequately bri ded on the expeded ouioomes of ther respedive Sessons.

Too much o readng meieri dsewe ni fdigribuedwmtberead As udh, caell s8edion ad
proper ediing should be done w dnal/ ance. For a course of 2% day S dramtsp udent o
corian the reading meter Bk 10 about 100 redlly yped A4 sze pages. The reading mater Bs dod
be suppied in bad r it wih ties and subiles and, wherever possbl e, wih gt cach noed/
summaryd pais.  Addiona reading mater s may be Bed dereve ry moduleftopic and such

mater gs may be k gtinmesrven teba ryfaprgasbho wse through. Some par fias



ael ikd/ptke e neet n gas o e dae ad w odbew aigbkan more on ther

Ewno ter iegedve HOs. Caaiteyw oud bew aning b consut as many mater s
aeav gbkemagven propostion as and when the issues confront them in the course of their

pd essodwo rk.Theref eemelgvenin the reading maier ebwi ke te rH iesue fo fall
back upon.

Psfar as possbe a Eetagrdn urber of par M Whenva  riblyesked b reed te
mater Bshady ane and  readt n each session S0 that those who have nat reed the materi dswill
ako be berdied tBa gos agyof aepar tEbsdhr ing te meir b h dsss ad coslt
BV ant pages occasonaly dur ing the sessn

Evasion n a pepared pofo rma at the end of each day w be moe beret= aher then e
conent wih a gererdev augion at the end of the course.

f the couse were  be repedied, a few of those judges who w eepr fasnteaxl ie
course may ken v s f aalyfor the succeeding course.

There may be an gonion thet whet s preseried here for a 2% day Quesr ather 100 heawy
ad tig D te adreri lyoverwo rked judges who e Xpedt some relef and relxation inaw eek-end
et tei attetarn ung education  suocceed must endeav aur o remove such impressions
which have  been aested al around fom the way tey are conduced at presert These are coslly
exadss and the benglis shaud auw echte assftey have b be susained wih pub cypot
Asarh ik desrable b meke ittidgti nvavgtepar Toarts n some ar dher usell adidy &
tetmeav &bl e. By coresponding with par fqas w did  cetgari val at the academy,tey

shoud be prepared © put in ther efo rtad tre tey faterown berek



II. QUESTIONNAIRE TO ASSESS AWARENESS OF GENDER
EQUALITY ISSUES ON THE PART OF JUDICIAL OFFICERS

Peaseic k( O)aganstan yoneans wer. You mayad dy our comments, fan .

Gender is
(8 oo consr udion of mascuinly and
feiii

(B nawra | difference betw  een male and
female

Amans menentefarysteda
(@ breadwinner
(5 home maker
(9 gverdseaurty ad poedn
(9 parendtedowe

A woman's menrentef arystad

a

(@ breadwinner

(5 home maker

(0 caegve r

Thef amybte et e farw omen
(@ Yes (B no

Preserv ation of mariage is absolutely
essenidl

@ Yes (b no
The pr imary reponshily D preserve a
mar eges nte

(@ husband ( B wife (9 bah

W omen are themselves responsbl  efate
prob lems n mari al ife

(@ Yes (B no

8 W oman should bear a lile violence in

marr ege for the sake of hersef and the
diden
@ Yes (b no

9 W omen are adored in society and are

gener aly respecied

@ Yes (b no

10 Provoave dahes canbe ann \END
rape
@ Yes (b no

1l Bagrgdsasdew ae ten deah ©
thew omen
@ Yes (b no

2 Gidsexda e ntef amiy is common
nith
@ Yes (b no

13 W oman should have equal aooess D assals
aueddr gmar BEeeveni de hasd
had opted fardvoce

@ Yes (b no

14 The mother is an equal and natura
guartien of chiden, meke and f emale
@ Yes (b no

15 The Comsiiuion gves pe egHrgsbD
women
@ Yes (b no
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C EDAW B ot - - fwr Eewvo sentences)

Visakha case in the Supreme Courtb

ent---

Famiy Court
dfference)

i sdiffeert fom te reguer o court because - - - (wr

W aren igais f ae dsrimeinnoutasts
(B no

Judges ae trained o dispense jusice impar

(@ Yes

(@ Yes

(B no

#yadteesomeEnfaw

etvo sentences)

Etvo sentences on the

maneged mosly by men

omen to complain

N.B. :

Qed: Ruchra Gosw ami and Krishna Roy,

Thesaarvey questionnaire which may
dicers in a gender sersisaion couse.

hep o meke a

NUJS (2001),

peinery assessmert of the dsposion of the okl



III. THE NATIONAL COMMISSION FOR WOMEN
AND GENDER SENSITISATION

Dr. P oornima Ad vat

Afler a long arduous sir ugge by  dedicated w  omen acivists and lengthy b aios by
G ovenment over a per iod of more than a decade and a half, under Act No 20 of 1990 passed by
Pabmet the Gowve rnment was empow eed o corsiiue a Naional Commisson fo r wWomen. | ttak
the Gove rnment another twoy easb =W The National Commission fo r W omen which fnaly came
o bag n 192

What was concepluaized by the adiMss and repeatedy Sressed was a Commission at the
Center and ahers a the Saies ev €l, with an autonomous stats and ove r-rdg ppwes o as b
enabe tembatasw alchdogs 1 monitor and ensure implementation of laws and of gove rnment
pronouncements or manif esios.

The Commission as set up, adhough far from being an autonomous bodly, heswder  anging
powes, ety adg posdve, pomaiondal and advisary s. h@t  iala, the Commission has been
empoweed b nvestee d nmeies iy b te s eguards pro  vided by the Corsiiliion and aher
laws, reviewtee >xdgpo \EOs Of SALES, i Nvesippe casss dvilin d e &y povErs d
te Corellion o Inda and oher Bws il b w amen and lock nb complants and ako ke =70)
moto cognizance of Maters reing o degr vandw  omen's righs ad norimplementiaion of ws
meantfar  ter poedon ad dev elopmen, or nonrcompliance wih deasions aimed &t ther we Ifae,
& Ore df the important rdes of the Commission is b make appropriate recommendations fo r
dfel/e impemeniztion of e gt eguards and also b move amendments to e »dghws  make

them more gender str gt

For enab  Ing e Commission © reach ot © d types of deiessed w omen, the Commission is
awadhoi  zed bingett asH and s dher induions and © Und lggion inv avg Bes
dfeding a lrge body of w omen. These functions have enabled the Commission to provide some
e bewe rdafe rigw omen by kg up pocedurd ad A Baes wih te Bw enf orcement

agendies.

The Act also enjoins the Commission 0 ev auaie the prog rssddev  elopment schemes and
empowesib ticpate and advise on the planning process of sodo-economic dev elopment of
women.  Responddlly i aso cast on the Commisson 0 meke per odd i gors D te Gove rnment
mrekv  ant meters and part iad ayyondiksf aced byw omeninva rosHs. TreAdntrn ,
enjoins upon the Gove rnment to tabke the reports of the Commission before both the House of
Palament aong wih an AdionTaken Report  accompanied by  reesors for nonracceptance of any of
the recommendations. Srixl  y, when a report 1ebes 1 a metier coner nngany Sae Gove rnment,
the same s required 0 be bd bef are the appropr Be bpeLe.

To be abkbpovide sucocour and reach out o as many w omen as possbl e, the Commission
hes set Up is own Complaints Cell, a Counseling Unit and a Legal Unit The Complaints Cell,

* Member, Nationa Commisson fo r W omen.
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estabished within the Commission, lends a sympathetic ear and a helping hand o hapless w omen
invdved in domesic Bsadti buktions and pro vides counseing ser vioss b tem Normely,te

Commisson aims at condiation bt sbbe st assss te \diTs n bogg pde anpars

adntefo [lowap o e cases wih te w et orcement agencies. As a e geslie of conaern

faotew  omen, Hepine Controlrooms are mainiained outside ofice hours farpo viding emergency
asssane D te afe rgw omen.

As pr sEEics av &bl e, the Commission had received 9010 Complaints from 1992 to 1998.
Whgr owngaw aeesdtee xsence o the Commission and the cases it hed been handing, the
number has been steadly going up. k shat up © 2181 betw eenJ uly 1999 to December 1999 and
0 238 fom January 220©0J une 2000.

The Commission hes widened s area of fundioning by arragng \ves ad pogr ammes r anging
fom b aw areness camps to pub ther impbPa rivark Mehia Lok Addbais (PMLA) n the fa riet
nooks and cor  ners o the country,

The Commission's i ritiaive in oganzing PMLAs through local NGOs has heped in reduang the
w ok bed on te D it Legd Ad ad Adsary Boards (DLAAB) which are constiued t© coordinaie
fe b s \ioes and bedl Adsbs wihn ter ds. The dgedve of inroducng PMLASs, gat
from reducing the wo rk load on DLAABs,was 0 po \ide speedy jusice o w omen, to generae
aw areness amongst the pub k regadng condeory modes of dspute setflement, o gear up the
process of organizing Lok Adaats, D e agetepb  tbsketadusagketefo rmal
Hpdaus adbemowe pegke, gEEyw  oarmenbpar teentejdede ry sysem

So, muhfor the Commission's fundions and aganisation. Cong © te suaird redlies
theti tfaces, wefdtaw omen coninte b afer  fom numaous deallies and inecuies. Desoe
the guar  aniees df the Consiiuiion, poedion of the Bws and the support of variousdev  elopmental
schemes, women continue © be \vdiTs o domesic viderce, sexdlar assmetatewo  ripace ad
atrodies in gerera I.1 lliteacy, gor ance,kck daw areness,pove  rty and above al, economic
dependence coupled with oppression caused by customary adoss have paced w - amen n a daion
where they have  t oface persecuion, da vnadda  yat

Ore mest g saiicd daa whith auns Up te od scerero s artredntean uously
fagex ra tioof females. Whereas in most dev eloped socetes, women outnumber men because of
wdkown ooy f oves,  Iden soely hes dways hed a scady ofw omen. W aedtera tio
has been geting more and more skew ed The 2001 Cersus hes indicated thet there are 933 f emales
faeve ry 1000 males. Atte begming of te cary teew ee922f emdesfaeve  ry 1000 makes.
These dminshing raios and the mssg w omen have reur aly caused immense concern . Where hawe
tey gone? What has caused such dr asc eddnnten urber off  emales? W dtenmsy
numbers have beent amd b te ineedg casss O f emekef odik adifariie,d Egnat an
Saes. As, eventoef emales who surv  ive these early hessabrhanif ancy, ahweb
be negeded and abused, at home and ouiside, hagutteies whether s daughiers o as wives
o as wWidowss. Various satisics refting 1o educaion and heath document the same siory. Foues
d crimes against w omenasrev ededby te Ndiod O imes Record Bureau br mgattegr imness
dtedsmnd edygte ‘el ™ (ahch, abs, 5 kss ten b of aur popuein.
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Whe va rious reasors such as prov acaion, aodhdam, drug abuse, dowry demand, ec, aebay
dtafateev efoesdy a imes, adssqgieteteyd kel aooutfar auxch a e
d crimes. Meadisf edtdliscown © the degr  adked condiion of w omen caused by i lliteacy,
uLe gerder dvian o Eboaur, econonic Sress due o ther toid dependence on men f kadakck
of comm uniy support sydem

A hosic paure coneer nng w omen must compreherd the todlly of ws inended far te
proiecion and the schemes inended far teckv  dopmet | twill havebbdkaboh te desnas
wd as te mdemerdin d te Bws and schemes. Obviogy there ae deoendes of desgn whth
need bodg ino. Equely tere hes © be gaeed dfaw areness among w  amen o that they know what
they are enied . And abovedbhws have to be enf orced and the schemes have  be

impemenied wih a sensiMly which wl ensure the end pur pose being achieved
fte B medaram s d fa dt, evenpat idly,tenwe need © bdk a inpovemat nte bws
as wdastejde e ry sysem by means of whichw  omen can access ther r gs. Nodokt

thefo rmd ee ddve ry sysem s an impor athbfa ade vgjHefo rall buteurdydhys
adar ymadev e&shave  become even moe ser  ious hudes n the pahways | eedpgDjHE.

Sofaras e bws themselves  are concer  ned, therr defioences have been the subet of
consdkerable research and dsousson This is where the National Commission has made appreciabl e
afri bun There have been coninuous and systemaic effo rsantepat o the Commisson 0
rexew hws reding o w omen and to suggest strr ot addiors / e ations 1o meke them more
e ef  ave. Sfaastebdpo viEOrs aonang o eguads faw  omen are concer  ned, te
Commission has undertken an indeph sudy and rev iewd P Asofa adfow aded appopri = de
recommendations to the Gove rnment from time to time. Some of these study-cumHe\ew ex s
were mooted by  te Mrary, whe dhas w aerieed by the Commission suo-moto .

Some of the important statutes © which amendments have been suggested by the Commission
ae- The Dowy  Puohiion Ad, 1961 (28 of 1961), e Medd Te rmination of Pregnancy Adt, 1971
(A d197) The PeNatd Degosic T edhnioues (Reguiation & Prev etnd Ve Aq 1994, The
Chd Marriece Resr at Ad, 199 (19 of 199 The F amly Cours A 1984 The inden Dv ae Ad
183 @ o 18%), The Chr Ean Mar Boe Ad, 1872 (15 of 1872 The Hindu Mar  ege Ad, 1955 (&5
of 1955), National Commission fo r W omen Adt (20 of 1990).

Beside, the Commission hes also mooied fresh legisiaiion in some aress, faexample, 23::0))
concer ning domestic vidence and se xdher  assmentofw  omen at wo rk pace.

Equaly mpar  a&tstef adlH agat tet te ws, even as teyexd, ae na impemenied
The rigour and vigour which are required if age od prob kems afiding Indan sooely are o be
combated ef  edvdyaef ound miserablyw  aig Lt fn s emagant need tet e NOW hes
sepped n and kena ked in adblessng the BaLe of w enfatement visans gandker n a hasic
manner.

tswhtsdgdenew teatwas dedoked o had a naiond wo rkshop on the subect
aNewDehonl $ad2 ™June 200L Asa prelde,  four regord wo rkshops (@t Patna, Chandgarh,
Bangalore and Bhopal) w ee desged D f akergrale par gendvdrs da ime and
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dites aooer red wih Bw erf orcement together with NGO's. | twasfdtetlr gydssd

tede /e ry sysems together faan raf  ace wih the vdims waud adt as a aonduk betveen

teva rious agendes as they woud get o undersiand each aher's perspedve and thereby be abl e
0 thrffy te red Baes and f adors responsbl eateidesf ered by women in our soaely.

Atef our wo rkshops witnessed a n umber of depostions on the theme of aw enf orcemert by
members of the poice f orce and pub k& prosecuios who par opeied heren, as wd as vidims ad
NGOs who placed their e Xoeriences bef cetepr  fasdtewo rkshops.  The generd dsosamn
feaured around the f attdw  omen are dsoriminated against from w omb to tomb. W amenaso ve
nasat f ear of voence and ab use nat anly fom s angers bu a fom ta own ebves, ke
itt harfaher, e, harer, ooush or husband.

CimdJ  usice sysem has tree wings- nv esigaion, prosecuion and uoicery. Some of te
by remerks aoat e pev ag e and supesors for impov ement concer ngtheseva ros
wigs o the Bw enf orcement mechanism are summar ised hereunder.

Conceming the P de

Fad gy sl te aly induion tet B paceved as te Sae by te messssinru rd aess
stepdesin Bibimdrigkavesa oo be desed | nprige, pri iy 5 Upposed
0 ke gven b aimes against women, which are to be super veed by sarior ditess. This norm,
how ever, B nat impemenied n pr ade. Thee i an aoue shor tage of wamen n the pdice f ore.
Astepar s pored ot tee w eeoly 75w omen pdee diicers in e whae of Purigb ad
tey wee ot Saioned a sraegc pars. There was needfor  more w amen in the poice f ore
because w amen vidins f ed moe aonident in inerading wih women dficels. In Machya Pr adesh
adoteew  eeaywo pratf ek poe dies. The pdoe diiers themselve sfd te need
o have a kst 10 per cart women in the pdoe f oce. Each pdoe saion coud ten havea o
vwhf  emek 9af D bdk dler metes iedig b @ imes aganstw ~ omen.

Andher inrinsc pdb lem wihin the poloe depar tment, which s the main anchor for gender
rebied ssues, seems o be thet w omen constab ks ae nat usd fad elve arri buionad ae
coreered moe of a iy then a reguiar poiee resource. | twas saed thet as most of them hed
been e uied on compassionate g rounds due 1 the death of ther husbands whie on duly, t ey do
not come wp o the mark ad tedfae even though the paoe depar matsdpesatowab urdened,
w okdfi buin 5 ureven

More then the sse df n umbers and wo rkdti  bumitwas brought out agan and again thet
te pae, | ike any ather segmernt of socely, hed sereatyped, parr addv  aues. Repr &y, when
a waman vdim eniers a poice Sation, the usudl commens she hes 1© hear fom the poloe diidals
& Hibtindhatd teldo therm me ddl ayee td . \When the vidim speaks about har assment
by the husband which compeled her to approach law enf orcement agencies, tersdiy dte
poe dioas keecs D ir tebwd comments on her, blmg her far teev ils. The pdce ke o
fmrento wig her aut of e paloe Sain

Leavg astk, far the presart, the wamen vidims of aiodies and ther i e kegmatby
the palce, i twas daed tet even w omen in police ser \ices are looked down upon by the mae

adeagues and tegied at best as indvidugls wih secondery . Oebdypdedoe Xpeined
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tswhane xample:  when tere s an impor rtev etw aren dicas ae dated reogion duies

and nat gven impor tant assignments. That being o, even te ened dever by dior cev eops
afedgdife ri oly es egaret po s ainfor which she pies. Waf g ation mekes  herfed
tettw oud have  been betier T she hed been a reogpionist insieed of being a palce diicer. Se
wald & kegt have hed job saief adn

Takdg o atiLdes Vs & Vs the vidims of gender o imes, some df the ypca beha woa |
EErsdinv ety dicers as desr bedw eeasfo llows headlyow omen complainants;
teldance © regee ceses d e ree famy qLend |t an of cases uder sedon o w
inving lesser purehment v iewng cases of premar i peyrentes as te sk eoredy dw omen;
DU igisas deveeedgasdebte Oesg 9 dw omen; droedh aig arape
\dnas of lboe mard dua ag damsag dowr yebsed tr e casss as metis o ‘quanelsome
women, b g did sexd &b use cases as caused by faue o te mdrer nlrigg up te d
verybed aiLoe in deding wih bigamy Cases, Eendeny o br and persisent women peliioners as
rearg Hence t was emphasised thet the police personnel needed 1o be sensiised to w omen’s
issues.

Conceming the Pub LR osecutor s

The prob brs nbw enf oremen are a leck of co-omination amongst iNvestigating agences,
prasecuing agendes and judicary; anomales in the sentendng process and anomeles n the Indan
penology systems; e. g when an accused s sent for recording statement under secion 164 of the

Criminal Procedure Code, the aoousad s delained wih aher ariminels and as a resul; he rerns
popery  tioed When he is brought back, he dednes o make a conf essional statement, which
gy fesnv etpin

faytee xghws w ere properly mplemenied, o ime against women couid be controled.
Invesigaion and prosecuion shoud be a jart v enue as t was befae. Ther separ andrigte
amendment of the Cr imnal Procedure Code dur ing 1973 hes aesied moe ddocaiory pdb lems. Pde
shoud be gven JEHT ang n hardng sadve cases. They must be mede fuly aw aedte
laws. They must respond D eve ry complant of domestic vidence made even over teiephone. They
mutreade  Xoediogy.

It was also ponted out thet appointment of pub ic prosecuiors was handed policaly which
dfeced anoounishily. Ther roe and fundion needed 0 be defned and ther efidency improved by
povidng maore fa dlities. Hee @ote qesin dv ales and atiiudes was seen 1o be import at.l t
w as suggested thet women prosecuiors are needed o ded wih arimes aganst w omen and they  need
10 be 9Uebly el

Conceming the J widr vy

Oujday hes an adhrabke iecad h poedg terg s dw omen and other disadv antaged
sedions of sodely and peopke coud have an imeefahntejddHsgmbu tfate dhys which
have become part ad padd o te e dve ry sysem. The casss ae i diok b race. An
analyss has fown et te dehys ooour per ty due 1o the inedequecy of benches and pertly because
o the fequent adour nments. Again and again demands have beenv asdfar noessg e n umber
o pobes, fgwptev acanoes and © spead Up the process o usioe by adrg down ador nments

uhlessly and enslr ing prosecuiion of cases of imes aganstw ~ omen on a day b day bess.
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Though in a number of instances, @ tain judgements have aome i for some o iBntwas
pared at tet t was moe df aidedn ante qualy d nv esigaion and proseauion about which
judges themselves w eemsty ad | ti seqdlyt rue howeve r, et 9e judges aso come fom the
same society, from which come the ather members of the o md jusice sysem, ey aso camat
ke entidy fee fom te v albe sysem, the prejudicss, the biases and sereaypicd viewss. These
candtbu geEdnteevaddaEnde vidence ad fo  rm udtion of uogemens. I ti st hedoe
equaly necessary tetejdaysane xposed 10 gender r ag b atae ter ssEMy 0
e whe Lee arin ussbhbeb  Hhtet adiond seree, the jdes a0 aouie a hid eye
b ke in the goeE wheradies ad w eaknesses of the w omen vdims of va rosa  imes.

Thus, te dsousson namos d the wo rkshops f ooussed around insiiliiondl and  atiticinel
BSUEs arlng out of gender and w enf orcement  The irsfiuiodl BLes nvdved arglyss of e
pae, prosecuion, dce and edminsra tive sysems ad ther e n prev ention, prosecuion and
proiedion. The themes cov  ered induded p ri aygeno & imes Against W omen (CAW) nte
el st up p ri oly o pgert yoffenoes s of ences against body; the concept o i vae\s
publici .e. te genera | fedng of CAW as being a domesiic issue and nat a pub tmeEp ri @i tyi n
investet p ri @i tyof | aws @ by s dher i) p ri @i tyi nt ri d&p ri olynpossain
pi olynmedg p ri aynpb £ pacgdn s b wheher i oysepedayfasrosd ences,
likerape, burdfor aoher CAW),  Hsdbhw enf orcement agencies with the comm uy n meiers
o nonindLiondl asssaee, [ faexample,& teeany  isiliord medherem b nvo Ive NGOs durig
law enforoement, as en vsaged nPrev enfion of Immora | Tr alc Ad (PITA )]; male domination as a
SoHE mrm; diLiondl medhenisTs of acoounislly of e Bw enf orcement agencies; customs and
norms sandng n the way of | aw erforcement; “ bunat mesE. the common e xheintete
law enfavament dices ae b wsy eke whee d e ime on aher duies and have o imefor CAW),
tee xd@lygssEmd ‘tomplant besad adiont, wih no suo moto  cognizance,  (faexample no acion
srormely nieied on maliess 1isdig b CAW as agadt the case of m uder where the SHO himsef
Wl suo moio t &e ypte AR} te gader sarely ar garder bies wihin te ex igingl awsadr us
bBdaw asesadeHE acy — how ofen updaied; e sas o te CAW ad inte Saes —
how legaly and prof essionaly equipped are they ; adtee dr ang n noucaing “gender
aw areness’ ad ‘gede dsire.

The regondl wo  rkshops w e frdly cgped by a Neiord W o rkshop oganized in New Ddin
June 2001. The main recommendations emanating from this wo rkshop also per anedbtewo rkg
o the pdee sHiors, the role of NGOs and the methodology for assessmernt of police wo rkgh
relion 1 gender issLes.

It was emphasized  teagtef emeke vidivs cold aonice beter in feee H, i twas necessary
to ensure that such w omen were able b meetw amen pae dices on ter i | This
necessitates the appointment of adequate n umber of pdee diiceks on the pace f ace ad ther
avedly ad pde Hos. | tfo llows pof a tete poe saiosw oud have b po ik
suigbl  efaisfo r femae saff. Of course, poice ako need f akske computers,ap  Wg
machines, ad fposhl e, Video cameras S0 that authentic record of proceedings becomes av &bl e
and canbe po  vided D the vidins a0.
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The rde of the NGOs canmnat be ov eremphasized n esEbEg poper poeplb caopr dn
k shoud be mandeiory far e pae © assodEe S0 wo rkaswhtenv etsn | t wald hep
if monihly meetings are held wih complainanisiidims along wih the NGOs wheren the vidims are
keptgpr Bad of the pog essdnv esigaion and ouicome of the case d reguir inerves.

The erfie g dte pde needs b be sblpd D a f emmgad ad anamnm we i|gort
on the sails of w omen should be brought out by the paee soecEly wih e erence o the cases
pending and arimes against w omen.  Suggesion were aso mede far religam ud Mahia Aw ards
fapde dEsbew ad those who have cad av dwha ime aganstw  amen n d agpedss,
namely,pev  enfion, detedion and serdive handing et Tresk ely 0 pomoie gender sersiy
and molv  aediasfor prompt and eff elve  response.

Similar recommendations emerged about other wings of the o imrel jsice sydaTs ke te
prosecuion and the udicery. The main under  hing theme in al these recommendations rekes
dangng the mindset of the people deding wih va rious agpeds of the sygem. laws may ke pefe d,
reluios may be sod buf tev aue systems of the men and w omen who are entr usied wih the
imgemenaion of e Bws ad e r urig dte relios bk cp: 174 desed ress can reve r
be achieved The same applies 1 the entire administr &e  setup which is concerned wih the
implemeniaion of n umerous dev elopment schemes which have been desgned for the sodoeconomic
et dw omen. W omen hawe o be mede aw aedtebws meant fa  tapoedn adter
igs ad pr MEES. They must have the s&F conidence 10 aooess the usice sysem and o gt
faterde. The requies tet te admigra tive sysem aso m et be sz eld dev  &otd
ther schemes are desgned on a gender f a bess ad tey ae impemenied wih a gender sendive
hand.

It was egaret s beckg round thet the NCW came 0 the condusion thet the besc requiement
w as the sendizaion of the aganizaiondl heradhies in d oheres, adngra  tive,pde, j ldd,
meda, even  the NGOs. Ths kd b the subsequent enerp ree d pe rgt ranng modukes far oender
sendiization aooss d segmens of the dev elopment administr anasw dastehw e orcement
machinery.  Tots ed atwo day Naiodl W o rkshop was hdda  Migyan Bhaven  adive course
ar olw ere presented by tefre peME relLions.

. The Natordl P olice Academy, Hyder abad presenied the cur obm for el serdizain
dfte pdg

. The Lal Bahadur Shastri National Academy of Admingr aion presenied the sylebusfo r
adnrsra  tive personng

o The AndhraPr  adesh Judidial Academy dd the same b fa te ey ;
. The Gender Tr  angelie, New Dehi prepared the cur o for the NGOs; ad
. The Indian Institie of Mass Comm unication, New Ddifezed the same far the meda,

Aerterdly andgr  ming a the Naiod W o rkshop, teed dar wohw etbackbte
regedve rdesfatr teebbr  dion and einement The pesentv dume s the cuicome o this
exate.
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IV. TOWARDS EQUALITY

SUMMAR OF RECOMMENATIONS OF
THE STATUS OF WOMEN COMMITTEE (1975)

CHAPTER [lII—THE SOCIO-CUL TURAL SETTING OF WOMEN'S SRATUS

The revew of the disabliies and consr ants onw  omen, which stem from socio-culiura I
relLios, indicates thet the mejor ydw omenaedve ry far fom eno ygter ights and
oppor ries ger anteed o them by te Corsliin Soaely hes nat yet suooeeded n aming the
fequied norms a relios b esbewarenpilitem Uk dstatey aee Xped b phy
n itk ioday. On the dher had, the increasing inadence of adeske dowry e atr te
loweigdte s dw omen.They a0 indcae a process o 1y resson fom some of the norm s
developed dur igteF reedom Mov ement. W e have been per tubed by  the content analyss of
per iodcak n the regordl bgueges, tadaan  farwomen and therr prob lems, whthedeved an
mpalsdr  igteF  reedom Mov ement, hes suf esd adcsdentebttvo decades. The soH bBws,
et sought o micee the rcb ermsdw  arenntefa mlyl ife,tave remained unknown  a e
mass of w  amen n this counry, who are as ignor atdte br s oy as tey were befae
independence (3.362).

W e reise thet dhanges in s aliuoes and indiuions cannat be brought about ve ry raay.

Iti s,loweve r, necessary © acskyr  ate this process of change by cdby  ae and planned effo rts.
Resoorddy far ts oy dionhes b be ghered by the Sate and the comm Uy, et iadal yt het
secion of the comm unty whch beeves in teeqely dw omen.W e tedae urge that comm uly
agansations, [\ thyw omen's organisations should mabiise pub ic gonon ad Srerghen socl

dforts againgt oppresave rfrske polygamy, cowry; csErEins e xpenditure on w edding and
did mariee, and mount a compeign far the dssemindion of info rmation about the legdl r gsd
waren o noeese ther aw areness. Trs s a ot iesporddly which hes © e sheed by comnuiy
Quarsdiors, bogHOs wWho have Hed DOf ame these bws and the Gove  rnment which s responsbl e

for implemening them (3.36).
CHAPTER IV—WOMEN ANDHE LAW
Eradicaiion of P d ygamy in Musim La w

FU eqely of s2xes can hardy be possbke na oA sysem whch per mits polygamy ada
soad sysem which toer st The only persordl aw, which has remained imper vos bte
changing trend from polygamy to monogamy s Musdim Law  (414)

The solion of sardad aora asféopo \ik a ahsaive rdidt ot hef irg wifewhdten
As the second marr BpBranv abed e podin o te hudoard 5 nat pg okely &F eced bu t
far e fiend indcaions aridg o o e Sep. The deterence of the o iminal sancion when a
person ntends © conr act a second marr Boe 5 asent Fur te, itisidfaven casss df fake
convasors 0 kam fom dher ilhors, © damv et the pahiion againgt bgamy, The remedy is
at o sep wih e posion n the dher parsord Bws in inda and shoud be reecied (420),

Whe te desr aydeo rm in Musim Law i oerer yackno wedged, the Gove  rnment has

Eken no seps ow ads danging the bw faoverivo decades on the view thet pub Egimnte
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Muslim comm uiy dd it fav our a change. Thsvew canat be reconded with the dedar and
e0ely ad soH jeE. W eaedte gdinte por g te nees o MAM W orensaded
o S e, Ther ghtdenel, | iketer  gtdffee goeech s anindidldl r 04 04%5)

W eaedtetm view that there can be no compromise on the basic policy of monogamy

begteru lefor al comm uksnita Any compromise i this regard Wil only per petuate the
exsig negeiEs nte sals dfw omen (4.30).

Enf a cement of Pr  ovision Against Bigam y under Hindu Marria ge Ad

9 hargrnter gt o e poseain for bgamy  should be extended to persons ather
tentegl 's fariywhpr op  msandte Cout t op revat te anert wesaead Vidkin
of a mogt salary pro \Endtebw which ve rydsrl  yl ays down the so poy of the
couty (43334

B W e recommend that the w ords ‘soemnized should be replaced by tew ods "goes tvrough a
fomomar BE Fr teane xpanaion shoud be added © sedion 17 of the Hindu Mar [0 ]
Act thet an omisson 1o pefo rm some of the essential ceremonies by per tes dd ot ke
aoerued © meen tet te of ence of bigamy was nat commitied, f such a caemony o maree
g/esreebadsf ado relionship of husbend and wie @3

0 W e recommend that pro VAN be inroduced in Sedion 6 of he Hindu Viarr e Ad D te dfat
thet nolhing conianed in the Hdu Mar Boe Ad 9H pevart a aourt fangr aig an nuain
againgt a proposed bigamous marr Boe under e Adt or under the o \EN o te Sk R
Ad, 1963

Refom of Mamia  ge La ws Pre valent in Fomer Frenc hand P a tuguese Teniies

h aur ganon aoninuaion of such dv aexbws  (per miing poygam yatr  adtryoarsodH
pdy,n teetrtsstd/ujdd W e recommend the immediate replacement of these laws
by the Hindu Marr Bge At 1965 (451).
Restraint of Chid Mania ge
9  When the legd age of mar Beheedaf emake 5 bebw the age o dsoeion she camat
be expeded © fo rm an ineligert opinon about her part rei nl ife. The pdoy of w which
per mis the mar epdagl b €fae she s physcaly and menigly maue s gpen o ser os
quesion Cnld mar BpBaedte giatf ao0s kedng o te high indoence o sudce
among y oung mar  ied wamen n It Therefae, inaeesg te mar e ap dgb b e
yeas s desrabke éan)
B  An anachronism in Musim Law gove rns some sects. Afer pubert y, a MiEm meke n d seds
and a Musim female belonging to the Hanafi and lthana Ashari seds can mary wihout a
guardian. Bu a Mak, Shell o Dauchi or Suay amani Bohra  vign cannat marry wihout a

guardian and her only remedy is 1o change over the Hanali schod and marry acooding o
bEes @)

h ar ggnn adae nte bw remove te exig dely in hese sbsthods, t obrig
theminoonfo  rmiy wih the Hardl w is necessary (463
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o] There ae e sk vickiors of e Chid Mar Be Rer  dtAdt ialal yi nt reru rd aess.
The Saie of Guarat hes made t a cogrizabl eo ffence wih pro \Enfor gopaniment of a Chid
Marr iege Pev  enion Ofier.

W e recommend thet all off ences under the Child Marr iage Resrr  aint Act should be made
congnizabl e, and spedd dicers goponed o et ace te hw @66)
g Ther ihorpudee adidmariege byaglon aanig mer /6o vided under Musim
Lawftefo llowgf adsae esab Hed:
()  tetsewasgvennmar eeby hef der o dhe guaden bef oe ge dianed te age
d15
(i) that she repudated the mar Bge befoe she atained the age of 18

i)y tettemar ibge was  not consummated (4.67).

harewter it © repucke the marriege on alaining mer ity shoud be made av &bl e
togirsna comm uniies whethere the marr iage was consummated or not (4.68).

8 TheP asee Mar ikgeadDv oceAdpo  viksta 'ho sk dd be bought nany court to
aface any mar Bgebetww  een P asees arany atr adcomescedwh o a ggatdany such
mar agf, a te cee o te iduin o te 9k e hudoand e mhave completed the
aepdley easateweddmbhave completed the age of 14 years.

W e recommend legsiation prohibiing courts fomgr aning any ekl n resped of mar e
soemnized n vioEion of the age requremens presrioed by | aw, uess boh te pr EBshvwe

completed the age of 18 y eas (460
Regstration of Mania ge
Compulsory & d@ndmar iages as recommended by teU. Nwkead elle deckm

chid and bigamous marr eges, offaebk podf of mar iages and ensure kegiimacy and inher e
s of chiden 470472

W e recommend thet regisr ation should be made compulsory fadmar Bges @73
Pre venion of Do wry

The Dowry Prohbiion At 1961 has sgraly f aked 0 adeve spr pose. hgedte
persset gr owhdtspr detecaepy adicaly no cases reported under the Adt (4.75). There
B hady anye vence of soce consdence in 16 regad n the counry todaly @rn  The educated
yahsg  osyidk egtbtee vil and unashamedly contri busd Dis pr petaion S ingert
efooement of the pocy and pur pose of the Adt may srve o educate pub t g beter.

3  Ave rysvd bu sggat Sep aod be ken by the Gove rnment by dedr g e eldg ad
oy d dowry o be apigdte Gove  rnment Serv  ants Conduct Rukes. Such a lead was gven
eaxbbpev ent bgamous marr Boes ad gvg o Bldg of dowry shald be arry ctwh

éB
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b Thepdoy dmekdg te of ence noncognizabl enstepr pedte AW e recommend

tated ences under the Dowry Act should be made cognizable @)

o} Ore o the mefr bophoes inte e g M st an yigsebwed in the name
o g ad pesas. Therefae, any dis mece D te bricegy room ar his pareris n exoess of
Rs. 500~ or which can be s0 used as o reduce his own fnancal bty should be made
punishabk @3N

d Thep ateddgh yig the dowry ends © per pelleie the pr ade as dhasfo [lowsaiTo
atbtee Nddbwywe recommend legsiation on the nes of the W et P akistan Dowry
(Pdtin o D) Adt 1967 which perelsad dphly o dsmeceateire, o mmeceey
befae o dler mariege @482)

e  An evauaon o te impact of the amended Dowry Pardion Ad shoud e mecke dler 5 yeas.
The nex spdoddbebstadgeventedstamay be mecke o te br e d33

Impr ovement of La wsofDv  a ce

The conogt f irion fo rlifeatesar amenta reture of mariage which renders the marr
ndssalble hes been eroded and through legigation the r gtdds are hes been inoduced n d
ke sgaTs n indg, but the sameva rions ad unequd tesiment of sexes der ay Estslr anch
d | aw ako (@484

We recommend the f do wing ¢ hanges

Hindu Law: ( 8 Diffeene nte pace dwo rk shoud nat be regarded as a g iourd for a
ddesr naedind i rgs @)

(5 Cruely and desertion shouid be added as g rounds fardvorce in the Hindu
Marr ege Ad o et parsans ae nat compeked © fo [low te pasat aouous
route and undergo the e Xpense of gong o court e A%D)

Musim Law: ( © W e recommend that the r gtdtewebdv aoce on te f aue dte
husband © maintain her, egEdre o her conduct which may be the main
aarti bury cause, sholdbedearly g at@dln)

(@ W e roommend immedke legeiion © eimingie the unbiera [ rgtdds oe,
adopai  tyofri dtsfaboh parras regadm grounds far seddég dssdlin
o mariege @103

Chreenlaw: ( 8 W emetatedo rms in Chrigen Mar BeBhws as recommended byte
Law Commission and incorpar adnteQr gbn Mar e Mar  imonial Causes
Bl 1990 have myet  been enacted and recommend that no fur ther ime be
oo rm and amend this law @10441006).

Jewish Law: ( H W e recommend that refo rm and codiication on the Je wish Bw be undergken
adtep indpe of monogamy as w dastermr mal g rounds fads ore as
poviced in the Speddl Marriege Ad be adoped for this comm  wiy an @18



General

(9 horginonvesondodd abeag iourd fards aeastd es an easy waydav aiy
mar imonal b beiors @111)

(h W e recommend that m  uel consertasag round fardv ore shoud be recognised n d the
persord s o et tvo adults whose marr e hes, i nfad hdken down an gt i dssdved
honourably @112

@) Thepo wvEnnteP asee Mar BgeadDv  ace Ad which enab kstewieb denadv ace
i her husband hes compeled her o prostiuion shoud be induded n A aher parsord ws
@3

() Asagenerdp gk, we recommend pari tyof righs regading grounds fadv aefa bah
husband and wife ( 1114

Adoption

@ Werommedtater pht of adopion shod be equd for husbend and wife, wih te crsat
d the dher spouse (4125),

(B W e weoome the step taken by the Gove rnment n nfrodudng a unifo rm and secuar law of
adoption — The Adoption of Chidren Bil 1972 — and recommend an early enedmen o the
Bll asi twill exadter ght of adopion equaly o men and w omen of al comm  uks, adw
be a sep ow adsauio  rm seadar w (4129).

Guar dianship

We recommend :-

(@ tatearidover the person and property of a mihor cannat be seper ated and shoud vet
in the same person;

(h tat the question of guardanship should be deter mined enlidy fom the part of view of the
dis neest ad nat e i a rgtdane paat,

(9 thet the parent who does nat have guardianship should have aess o e did

(9 tetwheever the dbdam tken earl ie, the dnids dhaice df guarden shoud be ddaned when

the did readhes the age of 12 (4143
(& W e support the recommendations of the U. N Commisson on the Satus of W omen as fo llows

@) 'Women shal have eqEr ghis and duies wih men in respedt o guardanshp of ther
minar chiden and the ex ese of parend auhari tyover them, induding care, austody,
education and maintenance;

(i) Boh spouses e have eq A r s and duiies wih regad © the adminsr andte
property of ther mnor dhidken, wih the legdl Imigions necsssary b ese as faras
possbe  teib adriseed nte neest o te dibden
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iy Treneezdteddenddletepr amount consider  aion in proceedings of ausody

ddideninteev atddv orce, anument of mar Boe o sper an
() Nodscr  imination shall be made betw een men and w omen with regard 0 decisions
regarding custody of chidren and guardianship or ather parenial r gsnteevatd
drorce, anument of marr Bge O Judcd seperaion (4144).
Maintenance
The po \Enfor manerance nthe O imind Procedure Code coninte b iebd te dd dce
bwomen. Wi some modicaios kee xedgter ghis 10 demand manenance 1 indgert parens
adodv  ooed wives, ted Iggion © manian aonin ues 0 be tat of the men There are today
w omen economicaly independent who cannat only look atfter themselves but aso ther husbends and
dden @147)
@ Aswebkwehn the equdl saLs of husoend and wie, and of son and ceviner, we recommend
amendment of the law of manenance D pov ickfated Ibpion o e econimicaly indegpendiart
woman -

()  t maintain her dependent husband;
(i) ©daewhhm te diy b manan ther diden;
(i) o shae wih her bohers the duly © manian ther indigert parerts (4148).

(b Theunder Wgp  mgefa termdendter ght o manerane nthe O iminal Procedure
Code 5 D prev gty donadv  agar ancy. The caling of Rs. 500~ on the toid amount of
maintenance for al dependent persons seems unustiied (4.148).

Inexadygter oht of menerane b dv aced wves, anexception hes been inroduoed © deny
maintenance to those divorced wives who have receved ‘a sum of money payable under
customary o prodbw  .Thse >dEndddy orced Musim w  omen def ess e pur pose

d te ssdn o po vide a speedy remedy to indgent w omen (4.149).

W eted oe recommend that the osing paced on the maximum amount payable as manienance
should be removed adteem * wfe’ bidocedv aod wie be made applicabeb dw omen

wihout any exoegption (4150).

(90  Under Musim law tewlfe 'sright b manenance bss anly as long as de remars a wie. If
desdv  aoed e bses her rigt ad B anly enied 0 menerence for 3 months. This hes
oegled a dsor imination betw een the Musim and ather Indian w omen.W e recommend the
removdd  tedar imnaton and e Xerandr ght of manenance © dv oved wes (4155

(@ hader b mnimse te hadsp causad by nopa yment of maintenance, ad b esue &t ary
d payment, we recommend thet al manienance arders should be deducied at the source by te
employeras  dore in the case of ncomedax Where t 5 nat possbe © dedlt at the source,
asnteaedab usness man or a sefemployed person, the arrears of mainienance shoud
be recov  ered as areas o bd revenue ar by cHess 4159)
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(8  Anaddiord mode of ex eauion of the maintenance dearee may be 10 adopt the same procedure
as s dore nthe caxe diness uder e O iminal Procedure Code (4.160).

Inheriance

(@ The Indian Succession Act conf es o ey dos on e ppwerda pasnow aw ayrs
propert . Therefae, te poedm epyed by a Musim widow 0 a share o te esae ad by
a Hindu widow  be mainained s dened © aher widows under tis w . Theesaneed D
morpr  ae some resr dnantergtdedn srebteapev ang under Muam aw
D pevent a wdow fom beig et compleely detiLie (4.165).

(B Achar ari dicfedue o the Tav ancore and Cochin Chr isian Succession Laws & the
ckr  iminaiion aganst w omen @4.167). W e recommend that immedate legisiative measures be
tkenolring G gnw  omen of Ke raaude te nobn Suoeessn Ad as a it sep o unly
tehw @13

(©  Adndygbte bw pevay n Gog te wbwis eped btefarhpEmadseld
baytef usadagr atrd commodiies.  This needs © be remedied immedately 4.177).
Simiar anomalies prev a in e suooesson ws gove rnng Chr  dasdP ondicherry which
relegaie a woman 1o an infe rior posiion and do nat regad her as il o wner eveni tefew
cases where she can inheri pogerty @178 W e recommend the e  xenson of the Indan
Succession Act o Goa and P oddery  @1m

(@ The one maor f acor which hejs 1 aoninue the inequilly betw een sons and daughters under
Hdu bw s te reenion of e Midkdera cofoarcenary; the membershp of whch 5 confired
only to male members. Anumber o deasions and keglion n the 20h century have made
iroeds in the concept of the coparcerary, but the suggesion regarding s abodlion recaived
opposiion at the tme of Hindu Law refo rm. The compromise arri ved a provides imied
e bBer gbbteraetdssif emake hers of a coparcenarybut per petuates unequal
freatment betw  een hoher and sser. The rigt of a coparcerar  renounce his sare in the

coparcenary  dgri vestef  emee hais of any sae. Secondy, theri dtt ot ragfo rm sefaoquied
irtoj arn famly popery s fequently ussd D redue e e dfa f emake her (41394193).

W e recommend the abolion of the r gtbylith and the conversion of the Mikshera ao-
parcenary b Day abhaga (4.194).

(8  Sedion 4 (2) o the Hindu Suooession Adt exdudes the dev dindeBaxyr s udkr See
laws fiom the soope of the At This hed kd © te dmireion of e beneid efeds df e
Hnou Suooession Adt under the lend legisltion in meny Sees (41954200, h atg badeve
the socH eqLely of wamen as aso n the nieesss of ufo rmy, we recommend the aboition
dtee xepinpo  vided in sedion 4 @) of the Hindu Suooession Ad, iebiing © dev dind
tenances (4200).

)  Sedon 23 of the Hdu Sucoessn Ad ing o e r gtdite ience 0 a dwelng house
has also resulied in some discrimination betw een unmarr  ied wow ed and mar  ied daughters.
The main dgedt of the sedion s Une xceptionabk ast amstep imecy dter gedte
famly asagarg e r ght of an indvidldl ard thesef ae te restioon agaret per fonwhth
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sagpatef amiy inerest shoud be retained But rohing s the invibus o

betw een marr  ied and ather daughters (4.204 and 4205). W e recommend the removddte
r  imiation bewv eenmar edand umar  d daghes iegadg te r gtover adw dg hose
(Sec. 23 Hindu Succession Acl).

(9 Theunresr ddr gt of iesEion dien resuls in degr ugf  emsehasoterr gsd
nebee (29 W e recommend that the r ght o estEion shoud be Imied under e Hou
Suoccession Adt, S0 as nat o depri ve e hets compely (4207).

(h W e recommend legsiaion in Musim Lawb gve an eqd dhae o the widow and the daughter
along with sons as has been done in Tu rkey @218

@  The medeydaws which gove rnter  gidie e, maydf emek hais o of erert
commis, but evendfemale heis of the same comm unly requie immedisle measures. Broad
pigiske eqdr ighs o son, daughiers and widowss,a e dnontergiedino

thet dependent members are nat left completely desiute are needed immediately (4.219).
GENERAL RECOMMEKWDONS
Matrimonial Pr oper ty

i te sodoecononc SLeion pev dgharautrytearub undteweb tef ams
economys mtrecged A bBgen  umber of them par teentef arisdo rtbexn al ivehood
asupadf amiywo rkes. Even when they do nat do so the economic v dedtado rt i nrunning
the house, assuming d demesic responshilies, thus freeing the husend far Fsav ot
aooeped n Bw dher dedy o indedy. Maredw  omen who do not have independent source of
income or gve up emplo yment after marr eetodev cetailirenf amiy ob  Iggions ae
economically dependent on their husbands. h meprily of cases, movable and immovabe  popat y
agueddr igmar EpaebEyo wned by te husand shee tey aelfaatdhs e nngs.
The r MeddE mhingo  wnashp on the bess of frenddl aor bunwo  rks nequisbly apd
women. h @eddv  ove o separ donw  omen without any eer ngsasa vwgsdhaown are
depri ved o d property whchtey  axue py. Even property leceved by them et the ime of
marr iege fom the husband or his famly s dened o the w oman is some comm uks. Thef ed
frendal and socH insear ypev  ents them from resor g o s anadv ace even  when the
marriages are unhappy. It s necessry b gve legal recognition 1o the economic v abe o the
arti  buion made by tewfe through house wo  rkfarpurposes of deer mining ownershp of matr mod
propert y, nseed of coninuing e adec £t of adld feddl o buion (42224225),

W e, tedae, recommend that on div e or separ antewe shod be enied © & et
13 o the assats aonuired & the fime of and during the marr Boe (4226)
Faml y Cour ts

The Satiory | aw ndmer mord metess fo llows the adv  esayp  igefa gigeee.
tre peiioner seddng ekl dleges aert anfads and the respondent refutes them. h ackion, mogt
dteg mudsnteesdisaebessd ntef atp  indoe inseed df e ieddown theory. As
aesd sog adv oy r detenf amly we Ifae b den te dsemig f ador n these casss. The
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absence of dsindion betw een malr  imord causes ad oher ad s bads b Ln wd deay which

sk nte way d aemadir ta earhes te sl p dte part ies. Codeion, whth
needs o be the main consider anndf amly meters s nat the guding pr gk nte sALES
deaing wih them (4227-4228).
W e strongly recommend the albbandonment of the estab HBedav ety ssemfa shmatd
fanypdb  lems, adesbEMEtdF amly Cours whithwl adopt codery mehods adnfo rmal

procedure,  amig b adeve SHy cesrabk ieas @233
Unf orm Civil Code

The dsence of an unfo rmad cocke 27 y eas afer ndependence s an noongr uly whch carat
be jusiiied wih al the emphsis thet is placed on secular ism, science and moder nssin The
coin uance of va  rious personal laws which discriminate betw een men and w omen vidlates the
Fundamental Rights and the Preamble b the Corstiuion which promises equelly of Stails o a
dtizens. tsaneapdteqrid redingyr ation and seauier BN @4230)

Our recommendations regarding amendments of e dgbhws ae ay indeans o e diedin
nwhth uto rmiy hes o be adieved W e recommend e Xpedious impementaion o e corstiuiordl
dedve o Ar te4by the adopion of a ufo rm CM Code (4237).

Needed Ref oms in Ciimind La w

] Consertio se xd neouse :Whie consert o se XH necuse B 1713 preted and
exdudes consent given by woman under duress or fr aud, nopo  vison s made for consent
obtained by puting someane else n fear n the presence of the w oman.W e w elcome the
recommendation of the Law Commisson in this regard (4.242).

hanew consant 1 have sexud neroourse requies more matLr ytenbhave an aoort ion
The same agelmic shoud shoud be gopied in both cases. W e recommend that the age consert
beowwhcha gr Eaostose xudl neroourse in nat eegd shaud be 18, per miting some
degeedbxtiypteartin badere cases © ek wheter te gl 5 mélLre enough
@23

o] Bigamy :The present law e sjr oioion of the court o the place where the bigamous
mar iege was  pafo rmed or where the husband and wife bt testid Ths cauee dinuies b
tewe who may have b move on afier being abandoned by her husband W e recommend that
n acdion b e wwojr soidios under e O iminal Procedure Code,po vision be made fo r
mry  adti dfor bigamyha out  wihnwhose jr stimtewe s testg (4246)

o} Adky AEyhn aur ganion shoud be regaded anly as a mar mod o ence, te remedy
for which may be gt h dv Qe o s an Reindtsasaa med enelr o
ot dearly tev desdtebtairy which regarded the wife as the husbands propert y. k
asoprev  enshwy ers and others from giving necessary help to an oppressed wife. W e
recommend that contin ugbrepd addley ssaa e df ene s agpd te dgty dan
indvidual and should be removed from the Penal Code (4.248).
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Natiorally

3 In the absence of any po viEon dealing wih the case of inden w omen marr ygf aegeshn
te(z  enship Act many of them have  become stateless. W e recommend thet the Ciiz enship
Act be amended 1 pro VikageHru | efar denw omen marr yigaas, sHgtadew
N o case lose her indien neiorelly as a resut of her mar eppaf aegner (4256).

D Thepesetr tepev ens the diden o such inden w omen from being considered as Indian
dtizens. Where the faher and maother are separ aed ad the moher s the guaden, here 5 o
J8: z 05} {og ter etatedisraodywber ansmited through the f aher. W e,
tedfae, recommend the amendment of sedion 4 (1) of e Giz edp Adbreed asfo [lows
"A person born austke Il on ar der he 26h January, A ddbeadzend hda by
cexatfhsf deanmdebadzendidhateiredhsbr t'édxs0)

CHAPTER V—ROLES,RIGHTS AND OPPORTUNITIES FOR ECONOMIC PARTICIP ATION

The Inden Corsliuion guieraniees equilly of gopor Ly n metes rebig © enb yment and
deds the See D ssue eq el T ighs © an adeueie mears o velhood, eq d pay foeqdwo  rk
and just and humane condiions of wo rk.The mped o r ansiion 1o a modern economy has mearnt
the e xdusion of an increasing n umber and propor  tndw  omen from active par geininte
podudve process. A corsckerabl enumber contnwe O part idpetefaroeurn and no recogriion The
major ity of those who do par e Ly a nafe rance, wihout equal treaiment, seauri tyof
emplo yment or humance condiions of wo rk. Ave rybgen umber of them are sljet o e ¥
d va rious kos wih no poedion fom socely o e See. LegHve and ex edlve abrsieed
ntsdedn have made some impact in the organised sector, where ony 6% of wo rkngw omen
are employ ed buth tev ast unorganised sector, which engages 94% of wo rkingw omen in this
ounry, no impact of these measures have beenf & oncodiors dwo rk wages or oppor Uis.

Estimates of emplo yment and under-emplo yment dearly intcae tet te posin s w aefo r
women. Measures 1o remove w amas dedly and hedcgs in he 150 of econone per e have
poved extremely inadequate. Whe ssve  ral fados have handicapped and preverted w arers niegr  dn
o te pocess of cev eopmert, the Bckdfaw e cehed py, indcating aess whee tey lecLie
Spedal asssanoe and proiedion, keaves them without aocess o kno wledge, ddsadenpb yment.

Prejucices regarding w omers eficeny, pad.dily, cedy far s ad sty ddoer tem
from employment in many aess, admesdtnw ae dsr e The ai  tei afar deerming ey
usHyfa @ b tyes o s ae nd dear a uto rm. Recasting the emplo ymert pay fo r
W Omen requires ree xamreion of e g tex Es iegpdg ter .y fo r differrt ypes dwo rk
meEiches, adddba aedo ris i pomoe equdily of ogpor Uiy by Sped atenion ©
w omens disabiity and handcaps. Our recommendations aim to make the CordiiLiioral guer antees
meaningful and arest the trend tow ards gr adual e  xdusion of w omen fom therr r gsbail

e tidpeiion in the economic process.

W eted are recommend the adoption of a w d ddhed piy b i te Gordird dedves
and Gove rnmens bng &rm doedved tdhvo  Ivement of w  omen in nationd development Such a
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py dodbefr amed by a Gov enment Resolution. This paicy Wl need © be imdemenied caellly

bavdlev anby  det o ided mehoss. Apert fiom spedic cooypaions flom which w omen are
debared by | aw, empoyers shoud nat be per medbe xdude them from any oooupetion unkess the
bess far ursiedy b deerly peded

The aesion o a add wihn te Mrery of Labour and Emplo ~ yment at boh Centrd ad Sae
levels under the diedion of a Senor Oficer © ded wih prdb kems ofw  omen (5.323).

W etrther recommend the fo [lowing changes in the e dghws:

A Matemity Benefis Act 1961

) ThsAdsnudbee xaed bd s v eedby teAdapesiadtepo \EN
dmeer iy efasuedby te aedin of a Garrd Fud Bwing aori buions fom empoyes.
The adminsr  aion of the Fund should fo [1ow te petern akeedy esigb Eed by the Employees
Saie Inar ance Corpxr dn

(i) The Act shoud also cover agr aira labourers in the same manner as suggested far aher
nOLeres. To fadiiaie is mpementaiion, the Cenral Fund should also indude a lewy on
Agoird Hddngs Tax by the Commitee on T axaion of Agr gira | W ealth and Income.

(iii)  The anrerendhment daLse aeady induded in the Empoy ess Saie ance Adt 1948 shouid
be incorparaied in the Maier niy Barels Ad

(iy Forwomen retrenched for shortpr iods and reemployed on the same jobs, tepr odd
unemplo yment shoud nat be tresied as dsoonin L dsrv icefo rt harelighlityfotsbed
Far casd Bbour, a mnimum of 3 months of service should be considered as quialiying them
fatsbad

(M  As dedded by the Supreme Courth teaedidwo rkes,tepo \EoN o el riy berels
shoud be e  xtended to home wo  rkesnd de indleres.

(M) oty b dmee ujs derdl o meer riy berds, s autiny of gopicaions should be dore
by a Commitiee of the management and tr ade union repeserniaives. Tre bHier doud pefe rabl y
nddeaw  oman. Trswpo vk gresir neive b w omen waorkes b par fixentade
urion advies.

(Mi) The perelies faev andtshw should be made more str ot

(Wii) The system of pa ying cash benedis n a lumpsum sometimes gvesr Ee 0 nedenee aienion
btenu triiond needs of the moher and the did. Pa yment of mater  niy benelis shoud be
made per iody 634)

B Pr ovision of Crec hes

Q) Thepesathid0w omen warke rsfa te gyiain dts po vison under e F aari e
be reduced 0 20.

@) W omen employedas  caad Boour or as conr adt Eoour shoud be enied © Sae ts beret

(i) Wherever there is a demand, a room shoud be pro \vioed fark egpng smdl dhiden far arer

gaysdw omen wakase. gwo rkasndes, i, shops and commercal estab Emas.
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(i) Asfar as possbl e, aedhes shoud be estab hed near the resdence of w omen warkesr  aher

then the pce of wo rk. The ded ar angements,n anew, would be neighbourhood creches
@35
C Wakng Time
Pemssonowo  rkuyp o 1000 PM shoud be gr aiedpo vkdar angements fo rt ransportad
seaur iy are made.
W efrther recommend eff ele  mpementation of the Maier riy Berebs Ad nd Sees, ad
tee xenson of the Empoy ees Saie Insur ance Scheme o those areas which are not cov eedby it
a presert (536).
Equalisation of Wages
W e recommend legsiative enadment of Ar e D @ o te CoslLin - eq | pay foreqd
w ok - © add te weght o legd sandon o whet B arly a pakoy a pesart
W eftrther recommend incorpor andtsp indoe nte Mimum W ages Aa 6.327).
integrated De  velopment of Training and Emplo yment
@) W erecommend reserv dndaddieqdafaw omen fo rt ranmgwihnteidayn acy
to arest their retrencherment as a consequence of moder resin
(i) A gmiar quoa shoud be reservedfor w omen fo rt rainng of apprenices under the National
Appreniices Ad.
@iy W efrther recommend dev gopng pogr  ammes of v cEOEHT ang in dose il p wih
e esbeed nte as Lins wih possble empoying agences have D be dev eloped from
tebgmigoteter ag doss ted n .
(i) As recommended by  te Cammiee d te Al lda Courd fo r Tednca Educaion, P dyedrics

fo W omen shoud indude a production centre with assisiance from the Smal Scale Industries
Depar tments of the Siaie conoerned.

(W Tranngpogr  ammes in production and market agarsaion © dev elop ssfempo yment should
be developed
M) SeHdo rshave  be mede o dev dpv a=bdr dgigfo rbahi llitese adsrierae

women wakes.

(Mi) W efrther recommend dev dypment d'r anng-aumyproouicion cenres in smel scake ar ootiege
e enhbohru ra and uben aress o pro vide employment to w omen near their homes

@38
Pa time Emplo yment

W e recommend specific pro \Ersfa par Hmeempo ymentofw omen by sibl er evdErsn
e uretr usadss veaodos. W e aso recommend detaied nv esigpion of aress where part -
time employment could be gener aed by  agenaes ke the Diecor ate Generd o Empo yment and
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Taning, the Indtiute of Appled Manpow er Research, the National Councl of Appliied Economic

Research, eic. Such studes should indude examination of e xdgavenusta par Hmeempo  yment
\iz n the unoganised inousr ies and oocupaions (5.329).
Employment Inf  ormation

W e recommend e xpanson of the naional emplo ymentser e, @kl yi nru rd aess, ad
tedev eopmentdfaw arers cade in the ser e b po vide empo  ymertifo  rmation and assisiance
o women (6.330).

Provdanf oReewr vy

W e recommend that pro \ENnfar SeH Eave wihout pay, subedt b a madimum o 5y ears
duoring servie, shouid be made in a cooupatons, n ader b enebew omen to dev ceflefo r
teaedtaf amly. Ther Ien shoud be proeced G.331).

Enfacementof La ws Pr cedng  Women Woker s

W e recommend increase in the n umber of w omen on the inspector a&dd erent labour
depar tmentsasw daspo \Enfor w omen wdfae diicars wherever w omen are employed 632

We R ther Recommend :

()  Seps o oganse Bbour unos n the field of agr e, and aher indusr ies where such
ogansations do nat e *d a pesert

() Formand W omens Wgshdt ade unions, 0 bok & te pdb emsofw omen wakes
and o improve w omen's par fENNt ack unon aoMiss 6333)

CHAPTERVI—EDUCAIONAL DEVELOPMENT

Qur hvestain o te pogress dfw amers educaion in ol revesks thet whie there hes been
a tremendous increase in the n umber of grk receMing fo rmal education in the per iod afer
Independence, teggbev  een the endiment of boys adghkhes arin wdoimeeeddbve Is
and the propor ndgbhn teebv atageg musoov eedby teshodssemd emasfa r
beow  the corstiiiordl target of univ ersal education upio the age at 14. SoH aiudes © he
e d gl srange fom aooepance o the need © one of the abosoue iIndlf erence. The reasons
fateva rigion n sodd aiude and the consequert sow prog essadw  omen's education are bath
socal and economic, whth ae nerdid by redqeef  ades ad te arlveat ade isgadg
tepr pose of educating orl S.

hgkdtee xoarem tefo rmal sysem of education now cov esay 100 dtetdf emale
popuEn lessten Podte 1505 aeg roup ad kess then 2% of the 25 and above age graup
have exved any  fo rmal educaion The n urbedir ate women hes increased flom 61 miion in
195051 o 215 miion n 197071

The deae d e wikg Erary ggp W have b ke borre n mird n der nmgpi  oi ties
i educaiond developmentinte y eastocome. Thedarsdtefo rmal educational system which
can caer o the need of anly a minar tyfarabgirewlhave o he belnced agarst the daims
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d eratsmdiracy. This sands out as the modt important and inpera tivereed brase te Hs

o women who are already aduits and constitute the largest g raup (653 Whie the consiuional

dedve o uv esa educaion upto the age of 14 m et receive the highiest i ayintefo rmal
sEM_an e sysiem has © be designed  pro vice besc education 1 adlk w omen,
pertiirly in the 152 age grop 65)

Imbalances inw  omen's education and liter acy are the consequences of g rest dsper i tyof
educational progress betw enru rd and uben aress,bag egte atva  reisinegord doss
obwaomen 657). The nbenee of these and aher soaogcl fadoss, whhfar insance, eete
low educational dev elopment among Muslim women or w omen of Scheduled Castes and Ti es. .....
make the use o rdiord or Saie ave rages in assessing prog fess of educaion o ke ayr der

meaningiess (6.61-63).

Ih our opinion, any penfor educational dev elopment of women which does not take these
imbebnoes b aooourt Wl aortr bue © te inmease o neguelies baw end eatssdrsdte
ppopuion Removdd  tese moeamoss wl requie speddl atienion fom puic aubhoriies besad an
adl et dof adors responsobl efor them. Specdl progr ammes Wl need 1o be desgned fo r
ter emovd enLely of ed.caiord qoporLnies 5 © be brought wihin the aocess o e g ty
dwomen n ts country 664

Recommendations Regar ding the Formal System

Co-education
h aur ginon, e congder aors d kB, economy asw € as eq .l ggoor Uy e te

acoepiance of coeducation as a long 'erm pokoy. hew o te dvegent sod diLdess, Fow eve r,

we recommend :

()  ooeducaton should be adopted as the generd py atep mary | evd;

(i) atthe midde and secondary slages seper ae schools may be po vided in aess where here 5
agreat demand for them Butedo rt o pursue coeducation as a generd oy et these
siages should coninue sdeb v

iy ateuwv ay/eve co-education shouid be the generd paicy and opening of new coleges
exdeave lyfaglk shoud be dsoour aged;

(iy  there shoud be no ban no admission of grsbloy S rHiOs

(M wherever  sarae shodstoeges fo rgirsaepo ik, thes © be esued tet tey menan
fequied sendads in regad 1 the qualy o saff, po \Endfa dlities, r d evant courses and
oar ohaks

(M) acoepance dfthe pr e o mked schools.  There 5 a msgMg, how eve r,tetspo \EN
maykedbexasndgls from some schooks. Therefoe, t s Sugpesd et s messue

m ay be r\ew el afew yeas der t s impemenied

(Mi) wherever  tee ae mixed sthods, sgmatet dld fabssadd igoomsfo  rgirkshadd be
povied 672
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Curicuia

W e recommend :

()  There should be a common course of generd el for bohsexes {teedddsX
al courses being open o boys adgl s.

i Atep mary sege, ampe neede @ dm usc and dancng shoud be taught o boh sexes.

(i) From the midde stage, difference may be per mited under wo  rkexperience.

(ivy hdsXgbk soud have  Ugpor tniy  dhoose v ocational and technical courses
acooding o local condiion, needs and aptiudes.

VM Ateuwv ersly sage there s a need D nroduce more relevart and usefl courses fo rall
sioerts (631).

Pre-Sc hool Education

W e recommend :

@) Thepo Endteey eas preschod education far ddtenby meking a gpedd effo rtto
noease the n umber of balw akinteru ral areas and in uben sus.

() haderoeebke them 0 1l the sodH Undiors dessed dove, anefo rt shoud be made
0 locate them as near as possbeD tep may adnmdde schods o te locally (685)

Univer salisation of Educaiion f oathe Ag eGroup 614

W e recommend :

@) Powndp mary schods wihin waldg dsiance fom the hame of eve ry did wihn te nex t
Syears.

() Esab EHmatdadram o resdend shoos b srve deas o vbges saieed ndiot
eras. Where this s not immediately possbl e,pegr  dry schoos may be po vod fate
fime beirg

General Recommendations

O  Provan dmxed sfndnmiked schods.  This should be made a condiion of recogniion.

(i)  Adequate provision of commorHooms and separ tfa dlitiesfagbnd stodks.

iy Adequate ar  angements far oar obaksfogkin dghos.

(iy  Provision of more needcum-mert sdhoashps ad hosd fa dlitiesfagb @8

Higher Education

W e recommend :

0 D evelopment of more emplo yment oppor  Us, oy dap time relue, 1 enebl e
women o par  igoeie moe n produdve adies.
D evelopment of emplo yment info  rmation and guidance ser \ies for w omen enter g hgher
educaion. Many o them aufer fom bckdifo rmation regarding job oppor niies and regy dte
chace of subeds when f aced by  dinies n ddag enyo ymert (696).
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Non-Formal Education

As sated earl ig,teg  reaest poblem nw omen's education today 5 povide some basic
educaion © te ov ewhelming major ity who have remained auisce the reach of the fo rmal system
because of therr age and soddl responsblies as w dastelr acy gap. Fatesked reford
msfa dev dogmat tsinpra tivebimese te o f e/ eness of wamen n the 1525 age-
grop evenfwe canat do o far teddig roups.  Ad hoc approedhes trough the adlt leracy,
[iguegzisy acy and ather progr ammes of the Gove rnment have poved inadequate. They o daw
agap  dbiion bew een men and w amenhteanetdtetr arg  These ddindiors,har
view,aeatdce. Chagsinfa  mlyl ife, food hadis, famy pprrg deLie gt efo ris of men
and w omen and conin  ugtskdda tHdEn ev een the sexes may o et te pur pose
o these pogr ammes.Asfavacaiond and oooupeiord dds, the neads of w omen are g reger ten
those of men. Whiewedo nmadeny tevdedaa fts, women's need fav aEdt anng camnat
be Imied 0 tem Tredsder aoooding O the indusr | and merket poeniaks of regons and
tshpra tivebetetet anng © bl needs, resources and emplo yment posshiies inseed o
adoping an art ifidd sexsbdve approach. Ad hoc approaches through a m Uy dpayr ammes
byva rious gove  rnmental agencies wil lead to ove rieppoing, Eck of coordination and wastage of
resources. The prob  EmBanniegr ated one and cannat be solved by shat t em progr ammesWhat
is needed s a countinous process (697-6.101).

No allermpt o prof essreie 5 sysem wl Eed © cevebpent o e iming, sedve and

arigd approach wih fixed cur icula and classroom procedures. The prohbiive cost of such
pd  essorelsaion w adire by  hibgqe danoafew seleded cerntres. The teachers na o
fomal systemm whave dedsddetieey ance 1o the prab lems of the comm  uiy.  Wihout
this kind of comm iy nvdr emert, such progr ammes Wl lack sedy ard arinuly @104

The doed of the system shoud be 0 pro ik aoess D ifo rmaion and use of ifo rmanfo r
beerpgr  fEnnsdfevh agy as the coe o the pec kage. Though pr imar ynmeatfo r
adolescerts, the sysem shaud nat exdude te 'y oug, par  thly those who have been denied any
farmal educaion. Sore d the Hier may leissasgpgsoebaw tefo rmd sysem faur
recommendation regarding m dkatys aooepied (61056.106).

The system wil have to be organised through comm utyg roups. The P anchay afs ad the
W omen's P ancha yts recommended in Chapter Mw aud gapeer © be the e bodes far tspr  pose.
G overmans ok shoud ke Imied © po viding tednicdl gudance and advice and engb ihgGove rnment
e satebdbvdbrientepayr amme apart fomsupot  ive asssane nte
fomde ature and reading meteri d. Devepmet o besc bra ri esi n Viages and the dum aress
downs is an imper dre  necesdy far tspr pose. W eteef  ore recommend concentr an o
governmenid efo rtanpovdygtsit & udue 6107).
Equally of Se xes as a Maar Vale 0 be Inculcaied Thr ough the Educational Pr ocess

The educaiondl sysem s the anly insiiuion which can counera a t redord beEf in req ely
dexes. The educational sysiem today hes nat even attempted © undertke s ieoredy. The
sthods ieled ard stieghen te radiondl peLdoss hough e aur o, desslain of abs



o te bess 0 £x adte uwr  ien ook of coddt erfaced on ter pus. Ths b one area where

a major change s needed n the content and aganisation of education. Educatos m wadmite
tesooedy ard br g aoutts m uch needed change n the v desdtey ounger gener  an G108
1

CHAPTER VII—POLITICAL ST ATUS
Though w omen's par  fgoein n te o poeess hes inoeesed boh nesdors ad n e

reedness b e Xoress her vews on issues dredlly concer nng ther dayioday | ife,terddyo
produce an impact on the pdliical process has been negigble because of the nadequate attenion
ped © ther palical educaion and madisaion by boh pdcd per tesaxdw  omen's organisations.
Patshave tended O see W omen v oers as gopendages of the makes. Among w omen, the leadershp
has become diffused and div ersewith sharp conr - adidions in therr regard and concern fate
neqLeles tet of et the sais ofw omen in eve ry sphere — sodd, economic and paiical. The
revduion n sas of w omen for  which consiiuiond equelly was © e any e insr uret d
remans ave  rydsatdedve, whe te podon fsome g roups have changed fa te e, the
lrge masses of w omen continue b kck ook esmen i the represeniaive bodes of te See. Though
wamen do nat constiie a minari tynumeri dly, t teyae aour gtef  edues of ae by te ey
ddss, sadpdkdpowe r. htssee, terewr gshavepoved b be anly conoessiorel
Our recommendations aim to make w arespdEr ghs more fundiondl s requied by the needs
of ademocr  alic sysem (795101)

h ader o povik g fregier oqppor UEsbw aren o adv eypr  igoee n the dedsoriTeldg
process, is impera tive o recognise the rue raiue o the socl ineopelies and disallies thet
hamper them.  Ths can best be adheved by povidng them wih spedal oppor trisfa par e
n te Epesaave s trudue o bcd gove rnment.  The pesentfo  rm of assodating w omen in these
bodies,  through cogpion or nomination hes become a kind of ok ensm. The time has come to move
atdtstken po viEoN © a more meaningll assodiaion of women n local adminsyr danado
e ad te gererd gehy adid eene d te b bodes b w omen's development and change
o sas (71156)
Women's P anc hayas

W eted ore recommend the estab Bmat o Sauory W omen's P anchay asatevagkve I
with autonomy and resources of ther own for the management and administr dgondwe Ifae and
development porogr  ammes faow omen and chiden, as atr ansiional measure, O bregk trough the
tadiord aliLdes et it ot w omen from ar g te pdb s ae pr e avey
ntee &b bodks. They shald be diedy eeded by te w amen o the viege and have te
gt © sed represeriaives b e P anchayat  Sameies andor Zia Pa rshads. Avebke iebiondp
whteGam P anchay as shoud be mananed by meking the Char man and Secrelary of boh bodes
exoiico mambers o the aher.
Reser vation on Municpaliies™

Atebvddmutpeesster Mk demvandsssfaw oren s aready prev et
nartn Saes. W e, tedae, recommend thet this should be adopied by dSsasat adord
*  The commitee did not recommend special representation far w aren n bgghive bodes. See Noe of Dissert by Smt

Lloia Sar  kar and St Vina Mazumdar.
*  See Noes of Dissent by Smt Phuienu Guha and Smt. Maniben Kare.
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measure. W e akso recommend the corsdition of per manent committees in m uijeks, b reead
super vie pogr  ammes fow omen's we Ifare and development

Pt yf aP ddP aes
W e recommerd that palical perties shoud adot a definie paloy regarding the percentage o

women candidates to be sponsored by temfa  exiosbPa rliament and State Assembl ies. Whie
tey mayigy st wih 15% this should be giadualy increased so thet in ime 1 come the
represeniaion of w amen n the legedive bodes hes same rebiongtp © ther podion in e oAl
popuion of the counry o te .
Association in Impor tant Bodies

W efrther recommend the incdusion of w omen in a impor tant committees, commissions or
delgations that are gpponied 0 e Xamine socio-economic prob lems.

CHAPTER VIII—POLICIES AND PR OGRAMMES FORNOMEN'SWELRRE AND DEVELOPMENT
A Heath and F aml y Planning

Demogdt indeaos, viz,femae, mee rdadif antmort  dityraes, ad indcaos of aoess
o meddd cae, bchiev  edaninoease in te neged o femeke ves as an e xpendabe &= Ths
5 the only reasonebl eexre fate dading X rab dsarved b pasove £\ve ra decades.
I aur gonon, the negedt o el ny and dd heshh s vices and generd pub treshsy VES
through' over-concentr an o efo rt sfo rfamiy planning have arri bued b ts terd as w das
Heeted the uimee dogedive d tef amiy panning progr ammeW eaeaigyng reement with
ted dFhRe Year Pen tet negr andf amly parning wih moe posiive hedh 2 vEske
mater rd ad dd hedh ad nu trion ad impov aratntefee Xpedancy of diiden and mothers
wpo  \kafag feger ncenive o the adopion o f amly panning measures then the hiher - ©
adopted negative approach. While w  elooming this proposed integr gonwe  wehbodferox 0
suggesion wih regad D is agarizaion & of aatev & otatedpived gr ansmd
feaied by  oganizational separ aism @117).

W e recommend thet -

3  Trerakdthe Chef Ex euve fateregr ated mater  nly and did healh sevies, .oy
famly panning, shoud be uogr aded 0 at least Addiioral Commissorer, © tatsse vice does
nat agaih become subodinaie o f amly perming This procedure shoud be adoped at d eve Is
o te adminsr ation a the Centre and the Staies.

0 Asepar aeb  udget heed for mater iy ad dd hegh ser vioes shoud be aested, dra wing on
the povison now made fo rfamiy planning and the generd hedh sevices. tsimprato
inoeese the po \Enfar teseser Vosbav  ad ther being negeded as hes been the tend
ofar. Sneepogr ammes for imm  unsaion and nu tri ticnof i rfans yied beter resUls when ey
fom a partdgged meir iy and did healh sevices, we e o diody hinneesg te
do=infar these servioes.

9 Atebvddtep imary  heath cenres, the meker nty and did hedlh s vices shoud be
separ adfapr poses of adhrera tive poviaon, medcd persond and b uet Whie tey may
share the same b uidings and equipmernt, a separ dion o e admigra tivegudue requied
formaier iy and did hesh servioss Wl ersue g e olydesmat F aksnte



way d meernly beds, equipment for imm unisaion of chideen and famly parning far w omen
could be alocated to the MCH Unit The P HC. could be made responsibl efa s Em

oper arsfor men alongwith ather generd hedth sevies. The MCH Unit could coordinate the

nutriton and imm unisation measures which fo rm a basic component of the intergr aied dd
development progr amme.kcod ao adedt ad maren fe riy ad motdy s fo r
w omen and chidren for betier research and ev asn nhee Bk,

W e recommend that each M.CH Centre shoud oolet this data which should be studed and
evaleed a te deri d | evdby persons of required competence. Tewdfaa hedh
SeEs Sedn e te dey al evd.

9 W ereoommend the abdiion of the presert pr adfe d povihy el inaves © pomaiers
d famly paming havesow omen who accept f  amiy panning shoud be in the shepe o
atkena e besue temg eepi oyntehaefa dlitiesfar bah the mohes
ad ter diden Such a sep Wl pomoke g rester acoepance o famiy planning and coredt
SocH atiudes bw adks these pr adicss.  Compensation far bssdw agesdur g kN
oper aions shoud how ever be ped © cey w age labourers. Others shoud be gven ped keave
fatspr pose.

e  The qulicaios pres bed far er  ument o pasord fo these s \Esnru ra areas need
blegr adyr a=d Ww amen o requde hgher qudicaions ae av &bl e, tepesat
requirements may arhue, buteysodd be rev iewed and pog eV dy inessed dereve ry
3yeas. Atempis shoud also be made o abtain the services of dder and matue w omen for
these sr  vessnteru ra aress.

) W etrther reoommend the promaion of research in the 8l of emake dsoders e. gpepra |
psychoss and eff esdf  amiy planning methods.

0 W e disappprove the derdd of mater ry berels bw omen in Gove rnment servie der hee
chidren as adopied by some State Gove rnments and recommend rescinding of such orders.

H W e abso recommend that mass campaigns fo rfamily paming shoud akso am o cared peva ilirg
0H aliuokes iegadg fe riy and mebdc heedkery dsoders and the sexd tedtifo r
whchthew omanisgenera Illyblamed. Goetifo  rmaion in these matiers woud go a lbong way
0 mpove te sais dFw omen (B.177).

Changes Needed in the Medical Temination of Pregnanc y Act

(& Accodng b Sedn 4 @) of he Ad, consert of a minor grls ot iecpied far ts qEran
whe n aher sugcd gperaions of diden aove 12 such consert is necessary. harew
6 ddidn 5 ucad for and may leed b guardans compeling y arggkb udap ts
oper dneven whentheydo  natwa rii t. The consent df the palient shoud be essenill hte
aedamagl e g g ty, fteddoradtepiataenag reemert, the consert
o the guardan mayy be dgpensed wih. h d auh cesss, greger dsaeion shold be permiied
b te dooor BH)

(b  Sedos 8 of the Ad povices an ove rriohg pecauion © te dodor far eny damage caused by
teger dn  Shee o suh poedn s gvenfar dher g aos, this seems an unecessary
clause and may lead O negigence. tmay, tedae, be dopped (885).
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(9 Wnhiewe goredae the ahical consder ations which make many dodors |t o pafo rm

ts qerdn we fedtdtsaw omansr gtobhave ad ove teged haf amy. At
te sare re t B inmporant tet dodos ol have te aha ybdaar aeschopxr dos
when they  pose ddinie risk © te hedh of a pefirt The condiion being imposed in many

hospiaks tet abor nway ke pafo rmed e peiet g lees b sk st ke

compuisive. | t wold be far better 10 adopt methods of persuasion through expert aoursdg
@3081).

(d The procedure and paper wo rk i nvdred in these oper ations need 10 be amgied. t6 a0
necessarybe xedfa dlitiesfor adho zad E&mination of pregnances, & thynteru ra
arees 883

(& Many hogiss coninue © insst on the husbends consent bef aepafo  rming these oper aiors
tauch ts 5 t ieuied by tebw. AgmdEdo rt needs o be mede o an vinee the medcdl
pd essndthe soad v dedtsbhw fom te port of view bath indvduals and socety
3

Most docors are reudant o perfo rm these oper  ations in the case of unmar gl s.ltis
necessaryob driytepatter gesmteaiyg oudo ey & mination N cases
ofunmar &gl s, nasteeany b b Ippin an te dodor b ifo rmte P dedan
oper @ndrenar e case (884).

B Welare and De  velopment

hader o pev et any ambguly in the undersianding o what constiuies w omen's we Ifare ad
bpevette cev elopment o paides et somelimes o againgt the besc dgedives, we recommend
thetthe Gove  rnment of Inda shoud evo | ve a reiord paoy onw omens devd qgmmetintegtd
te codLiod dedves and pledges made 0 the w omen o ths counry adoteine refordl
¢ o m muiy fom ime b ime @178

hew of the need © meian Ns bew een gove rnmerid v drery and comm uyefo rt for
pomaion ofw  omen's we Ifae ad © asst the pooess of Gove roment paming wih acuel ko wledge

and e xper ience of the pdb lems and needs of w amen a df aateves.

W e recommend :

(@ Reogansation of the Cenrd SoH W e Ifae Boad as a satiory and autonomous spedalized
agency for planning, coordinaion and management of we Ifare and dev  elopment progr  ammes for
women and chidren.

(b  Reogansaion of the Sae Socd W e Ifare Advisory Boards as satliory autonomous agencies
a te Sae bvd wih Sl indors. In addionthe Saie Boards may o Frveas s
betw een the Central agency, the Saie Gove  rnment and the local bodies.

NEED FOR AGENCIES FOR COORDINAON, COMMUNICAION AND IMPLEMENTATION OF
MEASURESTO IMPROVE THE STATUS OF WOMEN (N®E AFTER CHAPTER IX) :

The UN  Commission on the Status of W omen in its 25th Report has recommended
estab Ishment of a National Commission or smilar bodies 'Wih a mandate  revew, evauae and
recommend measures and pri oies D ersue enaly beiv een men and wimen and the Ul niegr an



o wamen in d sedors of reiord Fe ". W e acoordingly recommend the constitution of Statutory

autonomous Commssions at the Centre and the State with the fo [1owng undiors

9  Chindifo rmein an of et metes, e g, educaion, empoyment, hedlh, we Ifae, pditicd
per e, impet of soH g e, whiter gtodfo ri rformeion on dfeert
metiers fom the concer ned agendes of the Gove rnment and 0 suggest improved methods fo r
o o dian dfeat .

b Evadindexdy pdes, pagr ammes and laws  tet have a bear gontesasdw omen

whtefo  Ilowing pow es:

() t censure norHmplementation of these measures,
(i) 1t pont out lacunae or defidences in such measures and suggest amendments.

The Commission's o iidiams and suggesions mede afer due conauiaion wih reev atMdi €
or Departments of Gove rnment should be placed bef oe Pa riament or the Saie Legehiures. They
woud be answ  ered by the Gove  rnment wihin a Siaied per odwhe  xpanatons or assur ances.

o] Recommendation of new ws, poides or pogr ammes aiming to implement the Directive

Pringes o See Pdoy and te dgedves o te U. N Resolutions and Conv enions regarding

the gats of w omen. These should be made to Pa riament or the State Legisltures and

G ovemment Wl be satuiorly resporsble o consider such recommendation far adnao

expain why tey cannat be accepted.

0  Redess df gi evanees in casss o adld viokdion of e xdghws.

The Commissions may be empoweed b Eke effale sgsDEdssStEQr ievas o of eded
pert ies.

Composition of the Commission

The composiion of these Commissions should be broadbased, one category beng sebced fo r
ther represeniative saiLs fom diferent bodes ke lkeading w  omen's organisations, t rade unions,
borbues, enpoyes, ec,adtedeg op corsdig at e ers  fonted#bsdhw, heeh
edcaion, socel research, pming and adminsr an TheChar menandthe maor iy of the members
of al the Commissions should be w omen. The Char men shoud be nondficals, bumatltre
bess.

W efrther recommend the estab Hmet o e Ti bures* far a vioeiors o humen r s,
gr  imnaton againgt w amen, vidation ar ev ande dEghws and paides far te poedon o

women and ter r ohs n Sucy.

*  Shrimd Ur mia Haksar and Shr mai Sdda A Hasan w eerdnfav aur o s deEmn
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V. ON WOMEN, EQUALITY AND THE CONSTITUTION :
THROUGH THE LOOKING GLASS OF FEMINISM*

Ratna Kapur* and Brenda Cossman**

| It oduction

Fa md equally fo w omen is e oy erdr ined wihn Inden Biw . Notwithstanding fo rmal
guar aniess of equelly, hdenw  omers ves aoinue o be der acesd by parv ave ckr imneion
and subsanive ecLEly. By exenig te LotH rer pesios o hoen ars e wy s
villi llhdgraehow  tebesseamsd arri bues © te ggp betv entefo rma guaraniess of gender
equaly ad e subdanive ineqLely et pegLes wamers ves. W e wl ague tet wih some noisbl e
exceptions, the juddal approadch 1o the equally guar aniees of the ConsiLiion s ifo rmed bya
prob lematic approach 1 bath equaly, ad gerckr df erence.

The ar tkebagysbyev iewingand ev  ddigivo compeing mooks o eqelly - fo rmav esus
Suosantve eqely. W ewdemmpbplri elyi |larae the exart b whch Inden cordiiiordl iw
ini formed by a fo rma modd of equally, adhow atempsatmo  vgbw ads a moe subsianive
understanding have been thwa redby  the degply embedded assumpions regarding equally as fo rmal
eqely.  The paper wil subsequenty examine three competing approaches o the question of the
rd evance o gerckr dfeene pPOEdON, SAmMeNess, ad coedve. W e ten aenmpi o are Aee

the Supreme Court and High Court e hwon gender dsor  imination within these debates.
L Fomal Ve sus Substantive Equality

The udersiandng of equally thet hes domineied W egn  togtaeteime dA gkhes
beenae dfo  rmd equaly. Eouelly hes been iner jpeed as 'tedig kes &e, sadiod
expression in Amer ican and subseguently Indian egual protecion docrie, as the requiement that
"hose (Who are) simiarly sieied be tested S| y. 1 W tis prevaling conoepion, ecLely &
equated with sameness. hdeed sameress s te ey @i tei daeqdy. Qifyou are the same
aeyau  enied © be tesied eqdly. Fute, wihn this equal treaiment approech any difference n
freatment as betw een arirly Seed indvidlels, aondluies e nmaion 2hderw  ads, i fyou
are the same, tenyau  shoud nat be trested o aaly.
*  Ratna Kapur i an advocate, Independent Researcher, ad \ding Sddar a te Neiord Law Schod of Inda Univ ad.
*  Brenda Cossman is an Associate Prof essor, Osgoode Hall Law Schod, Yo rkUnv — edy.
The auhoswo  Udl ike b terk Riu Bragava, Nid Cunningham, Geetanial Gangal, Racha, Rachaphapya ri Sesd Suop,
Ashrd  Ussald V dp, adDorayY augfor  ther comments, ot and research assisance. The authors ae aso
gradioG ace Domingo, JMby and Chr ge Wri gt far ther iedicd asssiance. W e wadaoke D therk
P essor Rebecca Cook and Professor De \ks for ther comments on an earl ia draft.
This paper was prepared par ywhteaddagr art fom te ner naional Dev  elopment Research Centre, Cawa,
Canada.
# Orgeypb khed in the Nalordl Laws School Jour el 1993
1 Tussman, Joseph and Tenbrock , Jacobus  "The Equal Proecion of the Law" 37 CALIF. L. REV. 341 (1949); see a0
Haragopal Reddy, ~ 'Ecpsly Do ine and the Indian Consfiuiion’” 45 ANDHRA LAW TIVES 57, 58 (1982) [Al persors ae
0 e tesed ke, except where aroumitances require dif eert tedment]
2 As Pa rmanand Singh noies in Singh, "Bqual Opportunity and Compensatory Dsr e Gareliord Pdy ad J wid
Control" 18:2 JOURNAL OF THE INDIAN LAW INSTITUTE 300, 301 (1976) "Jegel equaity recuires the absence of any
& meinntew acs dte bw), e ako, KC. DWIREDI RIGHT TO EQU ALITY AND THE SUPREME COURT11
(1990), who define equally as signifing "thet among equets Bw shoud be equal and equaly administered”.
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The amiarly sieed et ieguies tet te Gaurt begn by cehig te ik vart g fous o desses
for compar BN hat agt a subsianive modd of equially begins wih the recogniion thet equelly
soTeiTEes reouies et indviolek be tesied of aal. Thsgpuachse Xardy ai ticd of t kefo rmal
model of equalty, and its emphasis is on sameness. Martha Minow, i nexdr ing the poblemaic
connection between equality and sameness has observed:

The prob  emwih ts cooat o equely s tet £ mekes teeoyind df erene a trest
1o the premise behind equaily. fobeeqdyou m ust be the same, tenolked eatsbhbe

unequal 3

T rHdidsspend el/ ey predude anyftr ther equielly analyss. Fte Court
deines te dasss as et ten o rher arelss s 1Iequied d iffeae jebs te dfaar®l
teaimert  * Acoordingly, when g foups ae not amirly desd tentey ot ouelly far equely,
evanfted erences among them are the product of historc or SysEnC oBx inreion 5

Tref oos o a subdanive equely gopoech s nat Sy on equal treaiment under e B, but
raher on te adld mpedt of e Bw . ¢The e xyiidptiedfa modd of subsanive ey ste
dhrein o e aueEnive nealy o dsadv antaged g oys N S0y As Pa rmanand Singh notes,
it" takes into acoount inequiliies of sodal, economic and educational backg round and seeks the
drrein o exdg e ees by pve measues’. 7 Thef aos df he aelyss s nat wih samerness
a difference, but raher wih dsadv antage. Sudsianive equely 5 dieded at dmireiing indvid el
relliord ad sysenc der imnaiion againgt dsadv antaged g roups which effe tively undermines ter
Ul and equd o, econone, pddadakrd e e h oEy. 8The centrd rgrydts
approach is whether the r eoap  adice in question contri butes to the subordination of the
dsadv antaged g roup.  Accordingly, 8y iminaion consiSs of tresiment thet disadvaniages or fr tey
oppressesag o thet hes heior e xperenced insliviond and sysiemic gopression.

3 Martha Minow, 'lerig 0 Live wih the Diemma of Difference : Bingwal and Special Education” 48 LAW AND

CONTEMPORARY RBLEMS 157, 20 (1985).
4 BRODSKY AND DAY, CANADIAN CHARER OF EQUALITY RIGHTS FOR W OMEN : ONE STEP FORW ARDJ] WO STEPS

B ACK, 153 (1989) ['The way tey make ted  erence betw een winning and losing. The Court  can ey meking a
compar Bon betveen desses o refuang o meke a comar Bnby e waytey ddre te diss, arwheher tey B0y ze
tad]|SeanalR[J et as e way the Cout  ddnes a dess can delr mine the outcome, O can te wayte
Court compaesaf &b anyae te dssesi hes dariied Sometimes the cours syf donmeke a compari Sai
and sometimes compar B ae faudogea because the cour's compare dasses anly wihin e Eerms aleady et out
nteaw.

5 Thepob kErswhiefo rmal gppoach © equally, ad wh te srirly deed e have been widely recognised and
ctid Fae xample, the Supreme Court of Caneda in Andrews v. telaw  Socely of Upper Canada (1989) | SC. R
B h: [The it as seied b srioy defdart in et t ol be used o iy e NuerTb ughws o AdFHE.
Simir testment was oonenpeted far dews. "]l na. Laxamana Murt hyv. SeedAP, A 190 AP. 298 298 te Hoh
Court grirly cserved: [Hes dsfeandd ews D a separae caeory fatepr posssofb  uder ing them
and Ne xaes dessicaion o d broacs b a sgeraie caegory fapurpese de & minating them cannat therefae
befaded on ts theory of equel poedon dase]

6 As Maureen Maloney heswr  ienin Merey, ‘A Aelss d Dt Taxesn hth: AF e P egedve” 30:4 JOURNAL
OF THE INDIAN LAW INSTITUTE 397 (1998) ['Such inequaliy resuits from provisions which though seemingly neura lin
ter gydein @d heef aeaxfo rnmigbndosdfo rel eqeb) n el et n s mein G thpo \Ers
have te et of car imnating betw een men and w omen because in pr ade tey ayd edw omen]

7 Soh supra noe 2,& 0L He destr  bes this gopoech as ae of equelly in f adt, or compensatory dr imEn

8 Kahylahey "Ferig Theor esd() Bl nEQU ALITY AND JUDICIAL NEUTRALITY 71 (S. Marhad K Mahoney
eds. 1987) agues thet cours must adopt an approach which consders the eff atdtereap acie beng delenged,

b mewdaeiari bues b te ad.d i ely o w omen, and whether changing the r uewl adBly pode

an impov  emert in te spedic meier dadosdtew orenaf eded  See aso Coeen Sheppard, "Equally, Idsdogy
and Oppression : W omen and the Canadian Char e'nCHAR TER W AICH: REFLECTION ON EQUALITY (1986) who
agues tet te card quesin © be asked s wheter te r tkap  adehngenatri bues b te soH req ey
dwomen.
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Tredinf ocus from sameness and diff erence to disadv antage sgnificantly broadens the
enely aalss. Whhafo rmdl equely modd te of erence betv  enfae  xample,ale boded and
kess able bodied persons could predude an equiality challenge. According to this model, because
dsab  led pasos ae of eet tey do nat have o be frested eoLely. Wihn a subsianive enely
modd, howewve r, t hefoos s nat on whether dssb bd ppsos ae oF aatbu trabe, wehe te
tematnbw oo bues b ter e dsadv antage. hobd of erences ae not seen o predude
an eniement © enely, but rater, are embraced wihin the conoet of eoielly. Wihn tis modd
of e0Lely, differental treaiment may be fequied 'nat o per petete the e *8ig negueliss bub
acheve ad marian a red see of ef ave egdly. "°Asauhtef dedar tkapatebd
ke inb aooourt te perfoder neacs of dssb kd persors, ad tus perpetee te o dedv antage
dtsg roup,w  ald ariie dsrimireion, and vickie ter equely r Us.

. Judicial Appr oac hes 1o Equally Rights in Inda

Thefo |lowng ssdnwl kri dlyr eview te o goproades © the eguely rgis guer anteed
by Arides 14, 15 ard 16 o the Inden Caorslilion. wable ae te exet b whth,
te cordiord dodri rei si formed by a fo rma modd of equelly, n whith equely 5 equeied wih
sameness. Whie some inroads have been made tow ads a sUsanive modd of equely in recert cese
law, te arnuyg hdd dfte fo rmal moodl of euelly over tejoe ys approach has oper ado

pd oudy hteven these more prog esve  approaches o the equally guar antees.
A Articen4

At 14 o te Codlion ger aness eqally bef aetebw and equal proiecion under the
law. thes beniner preted as a prohiiion againgt unreasonebke defan The equelly guer antee
doss ot iequie tet te w tetdididese xedly the same. Raher, i tallows the Sae b meke
=S, However,tsppw er o desdcdin m wtheex erdsed on reasonabkg rounds. ® The
Supreme Court hese Xaessy adoped a smirly siesd gaaoech D e ey r g uckr Art idel4 1
Accordingly, tefdsphoe mining whether Ar tde 14 has been vidaied s a consder and
whether the persons betw een whom dsdiminetion s aleged f d wihn te sare dess. fte ppos
are nat deemed 1o be simiarly droumstanced, then no futher consider am b reguied

The prindpes adoped by te court ae pemised anafo rmd modd of eoLelly. Tref oosdte
arelyss 5 on the quesion of sameress - an deier mining whether the persons among whom the denial
o equelly 5 deged ae the same, o whether the dassiicaiion s besed on reasorebl edifferences.

9 Ra Kumar Gupia, "J [0 =K Urequal but  Iseper ate” 11 JOURNAL OF  THE INDIAN LAW INSTITUTE 57, 76 (1969).

10 Atk Mpovks: The saie Sd nat deny © any person equally bef cetebwa the eq.d pdedion o te Bws
whntesri taydith The Supreme Court  hesheltettvo codiosm  whemetbpesstsext o reesorebl e
st | "(i). .. te dsscanm whef  aunded on an nelghl ediffereniaion which  dsinguishes parsons o
thstetaeg rouped together fom ahers Et ot of e gr ap(ii). ..t Ediffeeiam  wthavear ard el o
the doed sought 0 be adeved by tessengetr]: Budhan Choudhry v. Sged B, A 195 SC. 19 Sk
d W.Bv. AnwaA(@9B)SCR 30 RK DdmavJ) eS. RTenddar, A 1953 SC. 58 SeeasoHM SEERVA
CONSTITUTIONAL LAW OF INDIA 292293 (3d ed. 1988, DD. BASU, CONSTITUTIONAL LAW OF INDIA 32 (10t ed.
1983).

N [Thepigle udybigtega aeedA tkUsmtatesrer usdhw shoud be gopicabe b dpasos
winte honri tay or tet the remedes shoud be mede av abkD tem iegedve of differences of doumsiances.
It orly mears that d parsons amiarly acumsianoed shl be tresied ake, bchinpr Meges aof aed ad Edes
imposed. Egpdbws w  oud havebbe gyid 0 d n te sare e, ad there shaud be o dsxr imnaion between
one person and anather, fas regacs e sued el o he begebrion, ther poain 5 sUbsanily te saél] in
Dev, d & 50 See adswoUP. HBxricCo. v. SeedUP, A 190SC. 2
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ih s gopech, here B no nerfogaion o subsanive inequiliies - of such sodal and econonic

dsadv antages thet may have procuoed dif erences between persons. L

Mare recerty, the Supreme Court has emphasised a 'new dmerson’ of Ar k14 remey 'tet
t embodies a guer aee agad atra ress. 2 Whie he new doarine hes been hadhly o e
agiatdtaway from the reasonebke dessicaion gpoech by some commentators, * tere hes
e kefany sogniicant change in the under ing undersianding of equisity. The new jdd
reasoning hes inoorpor aed te door reddsfaniosf aks ad thus aorin ues 1o be premised
mafo rma modd of equelly. 5
B  Artickls

Atk 15 pdids dar meinonte g iound o i race, e, sex ad e dht h
heewg te jLdd nerpegion o Ar tk15we wl aienyt © deriy some o the dodri re
technioues used by the Cours ad locaie these edoues wihin the brceder conext of he compeling
modes of equelly.

0 Degiviei

A number of debates havea Ennteaebhw regading the meaning of der e wihn

Ate1s B Aageea || evdtbamars the conexd tejddie pesions o the tedment

athor sdbyA ©150 Teat ide,wihdws the Ste b meke geEHpo  \E@sfaw omen,

has been interpreted as author 8y e Sae b dsx reenfav ordw omen. Howewer, af ute

quesion s whether ar k5@ ahoresdr imination agginst w omen. In  Mahadeb Jewv. BB.
Sen, ¥ the Cuicutia High Court hed tet A fe 15 (3 coud nat be used © auhor Eedr  mEmn
aganstw omen but raher, from the languege used in the Art ide, i twas deartet neion e
12 See, faexample BASU, gpa noe 10, a 32 who wr ies[Whenabw s challenged as den yg equd poedion, the
quesin for ceer mingion by te Courts ot wheber thes lesued i necLely, but wheter here 5 some df erence
which bears a just and reasonebke i b te dpt of te kgt Bass des  pion of reesonebk dedan
under Ar  tbM4Be xpicty based on the eguation of equally and sameness.
13 ApyHesav. Kreld Mp, A 1981 SC. 487,4%, EP. Royapappav. Seed T ami Nadu, A 1974 SC. 5656, 583 Ramana
Dayaam Shetly v. IAALA19P SC. 1628, 1643, See also Maneka Gandhi v. Union of Inde, A 1978 SC. 597, 624
where the Court hetl: [BEqually &5 a dyramic concept wih many aspeds and dmensions and it cannat be imprisoned
vitnt adird ad dodri rerel ims. .. A rtbAdi keadta riness n See adn and esues fa irness and equelly
o teamart}
14 SEERVA apa noie 10, a 272279, para 16
15 [The Doar red dstam . i s. .. ajddfo rm u afar oeer minng whether the legehive arex eave admnin
qesn B atiary adteef e crdlig adeE o eqely. Fte dssdan 5 it ieesoreb e. .. the impugned
gieaex ake amw adiyteada ry ad te ger anee of equely uder A 4w o be beaded}
Seerv gyra noie 10 at 408.
16 Atkl5po s =
(D The Sae sd tdsxr mrete againgt any citizen on grouds ay o il race, pedbhaay d tem
(@ Nodzen dd g iourd aly o iejm race, e, sexpedbhaay o tem be st b any day,
liddlity, r estridion ar condiion wih regard © —

(9 access o shops, pb tesr ans, hoiels and ploss of plb tew ameto

(B tewredwe llsais, beting gress, roecs and peces of pub texrt meniained whaly o per yaid Seefros
o dedicaied 0 the use of the generd publ ic

(3 Nohmgntsa teddpev ent the Siate from making any gedEpo Enfoaw omen and chidren.

(4 Ndhmgntsa ttandeQdatt Dddpev ent the Siate fom maling any seHpo  'nfate
Scheduled Castes and the Scheduled Tr bes.

17. A 1951 Cdl 563



famers of the Condtiution was © poed te neress ofw omen and chidren. B Atk15Q3 hes

tus been Iied © yaddg g tet berels w omen; rde xended b auhor sgdar imrein
agantw  omen. Thsrerpedn s usdld esfarast ss. Atebvd d godcaton, when te
Coursm i et wheher leggeon berds o dsr imnaies against women, the doar repo  vks
Egiae. The aosence of a subsianive gaoech D enely tat alenpls © aore Aetebd
regbion of w omen wihin gender oppression dows the coursb d=dybws as '[roedion. There
[ leopiecy aton of whether the aws aduily beneit w omen or of the appropr Beness of the

under figr  dreefor te csensbly poeciri bgim 19

This quesion of the resiment author e by Arice 15 (3 5 resied © a deger quesion o
the meaning of dsr imnation wihin Ar tide 15 more genera Ily. Tw o approaches to the meaning of
csr mination can be identiied in the case aw . i the fist gopcech, dar imination means any
Cesdein o dddn ante pded g rounds. tstesdnafo rmel undersanding of equilly
as sameness, adtus,d dr imnation as any dstindion as between smiar indviolias on the
prohided g rounds. Trsfo  rmal gpproach o dsr imeins e vt in e cour suwdteEms
'bef  erental’ or compensatory’ dr men The cours  goeek of dlsr imren nfav ardwome
-agm that only makes s Fdsrimnein B Bken to mean any desstan a dddn =

In the second approach, dsr iminaion means an adv ae ddindon an e pohidied g rounds,
tes, odidors tet dsadv antage. It s based on a more subsanive undersianding of equelly,
concer ned nat sivy wih trestment thet dfereniaies, but raher, wih tesimernt et dsadv antages.
This approach o discriminaiion was suggesied in Anigi Roy, wheren the Court hetl:

Al diffeern s dar imrein but ayarthdieeEinasbin vidous and as s mack,
not because of any eld erence n the condion ar naira | differences betw  een the persons deatt
with which makes d erent teament necessay, but because of the presence of some dhar acheri gics
a diion whth 5 dher deked or nat regarded wih equal fav arbu whchhasnor aord
aomnedion wih te df ereniaions meck as a Lstiying reason 2a

The Cour ts approach goes some way t owad susnive eqdy, i nsofaasstdesdain
0 wheher e daindons drawn by tebmMaen vios.  However,tedishidbyte
Cour & udasad o df erence as eff el/ ey pedudng equally. Whhtsfamewo rk of fo rmal
e ey, i nvoous deidon wad anly be those deindors ot bbesed an redl oF erences. The Court 's
approach thereby remains ove  rly nbenced by a fo rmal modd of equally. 2

18 According o the Court , Artce 15 @) dd ot use e rgege "t nree agaid' bu t raher use "specd pro \EOIB
fa". hDeeraya Mdram More v. State of Bombay, A 1953 Bom. M apa’?, teCout hdtetedo rtdte
ptogandA ik 15 () ad 15 @ wes tet te Sae cold dsxr nree nfav ardw omen against men, bu  t
bt der eenfav our of men agaigt w omen. See also Shahdad v. Mohd Abdulah, A 1967 J. &K 1M Chad
v. S, A rdig a0 tet [1ef eduaes hoh the generd pdyudy  hgAt . 15(1) ad the necssdy of mekdg
an exan nf aour of women and chidren, whose postion requires specal proiedtion’].

19 This approach was aofo Ilowed n AE Royv. S, A 92Cd 85

2 hDerays yra noe 18 a 314 para 7, faexample, teCourt  ks: ['The proper way b agwe A 150
- sth...dr mEMnfav ardw omenisper mssbl e, and when the Sae does dsxr nreenfav ardw omen,
tdesat of end against Ar B

2l Supra noel9 aparals This subsianive gpproach o disoriminglion was also hinied at in Kathi Ruming Raw a Iv.
Saur adra, A 1952 SC. 123 125 wheren Sastri CJ s [Csr e s nvo Ives an element of unfavaurabl e
esadisnted sase tetee Xpression has 10 be undersiood n this coniex t."

2 There is no symmetry betw eentefo  rmal approaches to discr imnation and o the relationship between the ar s
deossed n e fo I1owing sediony, nar betw een the more substantive approaches to discrimination and to the relationship
between the articles. The difference between these understandings of discrimination and of the relationship between the
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(i)  Relationship between Articles 15(1) and 15(3)

A major issue that has arisen with regard to Article 15 is the relationship of clauses (1) and (2)
with clauses (3) and (4). Two approaches to this relationship have emerged in judical decision-making.
We will refer to them as the "exception approach™ and the "holistic approach”. In the first approach,
Articles 15(3) and 15(4) are interpreted as exceptions to the general equality guarantees. A classic
statement of this "exception approach” is found in Anjali Roy v. State of W.B., in which the Calcutta
High Court held that Article 15(3):

. iIs obviously an exception to clause (1) and (2) and since its effect is to authorise what the
Article otherwise forbids, its meaning seems to be that notwithstanding that clause (1) and (2) forbid
discrimination against any citizen on the grounds of sex, the State may discriminate against males by
making a special provision in favour of females.?

The "exception approach" has been overwhelmingly supported by commentators.?* In the second
approach, Article 15 is seen as a whole, and therefore Article 15(3) and 15(4) are used to interpret
the equality provisions more generally. This "holistic approach” was endorsed in Dattatraya, wherein
the Bombay High Court held:

... Article 15(3) is obviously a proviso to Article 15(1) and proper effect must be given to that
proviso... The proper way to construe Article 15(3) in our opinion is that whereas under Article 15(1)
discrimination in favour of men only on the ground of sex is not permissible, by reason of Article 15(3)
discrimination in favour of women is permissible, and when the State does discriminate in favour of
women, it does not offend against Article 15(1).%

The "holistic approach" appears to have been given more general expression by several High
Courts, and the Supreme Court.®

These two competing approaches to the relationship between the clause of Article 15 roughly
correspond to the two competing models of equality. In the first, "exception approach" equality is

articles remain unarticulated, and the relationship to the broader models of equality is obscured in both the case law and
the commentaries. For example, in Dattatraya supra note 18, the Court adopted the formal approach to discrimination, yet
was also shown to have adopted the more substantive approach to the relationship between the Articles. Conversely, in
Anjali Roy, supra note 19 the Court adopted a more substantive approach to discrimination, but the formal approach to
the relationship between the Articles. This apparent inconsistency is also evident in the commentaries.

23. Supra note 19 at 830-831.

24, SEERVAI, supra note 10, at 396 for example, argues that Articles 15(3) and 15(4) must be seen as exceptions to the
general guarantees of equality. ["Article 15(1) prohibits discrimination only on the ground of sex; therefore a discrimination
in favour of women would necessarily discriminate against men only on the ground of sex and would be void. The
discretionary power in Art. 15(3) relaxes this prohibition in favour of women by expressly authorising such discrimination
by way of an exception"]. See also SEERVAI, SUPPLEMENT TO THE THIRD EDITION, (1988) 241. JAIN and BASU both
argue that Articles 15(3) and 15(4) are exceptions to Articles 15(1) and (2). BASU, supra note 10, at 67, who argues for
example : ['Being an exception, clause (4) cannot be so extended as in effect to destroy the guarantee in cl(1)..."]. See
also JAIN, M.P. INDIAN CONSTITUTIONAL LAW 430 (3rd ed. 1978).

25. Dattatraya, supra note 18, at 314. See also Ram Chandra Mahton v. State of Bihar, A 1966 Pat. 214, BASU, supra note
10 at 68 is extremely critical of this approach. With regard to the decision in Dattatraya he writes : ["...such discrimination
in favour of women would be justifiable only if clause (3) could be regarded as a complete exception to clause (1) of Article
15. The use of the word "women" in juxtaposition to children in (3)(d) suggests that the special provision referred to in
it must be related to such disabilities which are peculiar to women and children"].

26. An early indication of the Supreme Court's preference for it is evident in Abdul Aziz v. Bombay, A 1954 S.C. 321. In
rejecting the argument that Article 15(3) should be restricted to provisions that benefit women, the Court stated that "Article
14 is general and must be read with the other provisions which set out the ambit of fundamental rights." More recently,
the Supreme Court has held that Articles 14, 15 and 16 constitute a single code. See Kerala v. N.M. Thomas, (1976) 1
S.C.R. 906; Shamsher Singh v. State, A 1970 P. & H. 372.
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equated with sameness. Any deviation from identical treatment as contemplated by Article 15(3) and
15(4) must then be considered an exception to equality. In the second, "holistic approach”, equality is
understood as sometimes requiring that individuals be treated differently. Therefore, the special treatment
contemplated by Article 15(3) and 15(4) need not be seen as an exception, but as a fundamental part
of equality.?” This approach, however, stops considerably short of recognizing equality as essentially a
question of disadvantage. The shift toward substantive equality is further limited by the extent to which
the Court remains overly influenced by a formal model of equality. For example, while the Court in
Dattatraya adopted this more substantive understanding of the relationship between the articles, it also
adopted an approach to discrimination based on a formal model of equality.?®

(i)  On the Grounds Only of Sex

Article 15(1) prohibits discrimination "...on the grounds only of religion, race, caste, sex, place
of birth or any of them." It has been interpreted or requring discrimination "only" on the prohibited
grounds. As the Court noted in Anjali Roy v. State of W.B.:

[T]he discrimination which is forbidden is only such discrimination as is based solely on the
ground that a person belongs to a particular race or caste or professes a particular religion or was
born at a particular place or is of a particular sex and on no other ground. A discrimination based on
one or more of these grounds and also on other grounds is not hit by the Article.?®

According to this interpretation, if discrimination is found to exist on grounds other than those
enumerated, then there is no violation of Article 15(1). Even discrimination on the basis of sex, coupled
with discrimination on other non-enumerated grounds, would not constitute a violation.*

The foucs on "the grounds only of sex" has been used primarily to uphold legislation that provides
preferential treatment for women. In attempting to uphold this legislation the courts have searched for
some other grounds on which the legislative distinction is based. In their search, the Courts have caste
their net widely. They have found, for example, that distinctions based also on the "backward" social
position of women, on the financial need of wives for support, and on public morality constitute grounds
other than those stated in Article 15(1).3! This process by which the courts are attempting to uphold

27. Such an approach has been advocated by Marc Galanter, in relation to the provisions of both Article 15 & 16 : ["Article
15(4) and 16(4) are undoubtedly exceptions to the constitutional prohibition of State employment of the otherwise forbidden
criteria of caste, religion and so forth. But it does not follow that they are exceptions to the policy of equal treatment
mandated by Articles 14, 15 and 16. In respect to the general policy of equality they represent an empowerment of the
State to pursue substantive equality in respect to the disparities between the backward classes and others"]. Marc Galanter,
"Symbolic Activism : A Judicial Encounter with the Contours of India's Compensatory Discrimination Policy”, LAW AND
SOCIETY IN MODERN INDIA, 112 (1989).

28. For example, SEERVAI, supra note 10, at 404, an advocate of the formal equality approach to the relationship between
the Articles, adopts a more substantive definition of discrimination. He notes that the definition of discrimination in the
Oxford dictionary is "to make an adverse distinction with regard to; to distinguish unfavorably from others". This apparent
inconsistency, however, in Seervai's analysis is remedied, in so far as, in his view any preferential treatment of one group
can be seen as adverse treatment of another group. Thus, virtually any distinction can be understood as adverse distinction.
His concept of discrimination can thereby be seen as premised on a formal model of equality in which equality is equated
with sameness, and discrimination with any difference in treatment as between those who are the same.

29. Supra note 19, at 829 para 16. See also Purnananda Banerjee v. Swapna Banerjee, A 1981 Cal. 123; Shahdad v. Mohd.
Abdullah, supra note 18.

30. The Court in Dattatraya, supra note 18, at 313 para 7, similarly held : ["It must always be borne in mind that the
discrimination which is not permissible under Article 15(1) is a discrimination which is only on one of the grounds mentioned
in Article 15(1). If there is a discrimination in favour of a particular sex, or in other words, the classification on the ground
of sex is permissible provided that classification is the result of other considerations besides the fact that the persons
belonging to that class are of a particular sex"].
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legislation that gives preferential treatment to women is somewhat misdirected. Both the backward social
position of women, and the financial need of wives for support are products of the social, economic
and political inequality of women. Legislation designed to promote women's position and/or provide for
the financial needs of economically dependent women should not be seen as discrimination against
women. But the reason is not because these distinctions are broader than the ground of sex. Rather,
it is precisely because these provisions are based on ameliorating the conditions that women have
suffered on the ground of sex. Sex is a category which has traditionally denoted disadvantage - it has
been used as a ground for discrimination and has resulted in women being "more backward" than men.
Yet, the Court attempts to distinguish the ground of sex from other factors, rather than seeing the
fundamental relationship between them.

The intention of the Courts in their inquiry into "on the ground only of sex" is laudable. They can
in some respects be seen to be pursuing a more substantive vision of equality - that is - one which
is concerned with promoting the social, economic and political equality of women. As such, the courts
do not strike down legislation designed to benefit women by calling it discrimination on the basis of
sex. However, their focus on the technical meaning of "only on the ground of sex" obscures this
normative vision of equality. Indeed, the construction of this issue as a narrow and mechanical question
of interpretation is motivated by the prevailing understanding of equality as formal equality. The deeply
rooted belief that any special treatment constitutes on exception to equality leads the Court to attempt
to avoid the issue (Article 15(3) notwithstanding) by constructing the discrimination as not only on the
basis of sex. Moreover, this narrow focus on "the grounds only" of sex is potentially dangerous. Without
an inquiry into disadvantage and substantive inequalities, a search for other grounds could even be
used to uphold legislation that disadvantages women. For example, legislation prohibiting women from
voting could be found to be based not only on sex, but also on the "backward social position" of
women.

The Delhi High Court, in Walter Alfred Baid v. Union of India,* although dealing primarily with
a challenge under Article 16(2), recognised some of the problems implicit in this approach to "only on
the grounds of sex". The Court observed:

. it is difficult to accept the position that a discrimination based on sex is nevertheless not a
discrimination based on sex "alone" because it is based on "other considerations" even though these
other considerations have their genesis in the sex itself. It virtually amounts to saying that woman was
being discriminated against...not because she belonged to a particular sex but because of what the
sex implied...®

The Court concluded:

Sex and what it implies can not be severed. Considerations which have their genesis in sex and
arise out of it would not save such a discrimination. What could save such a discrimination is any

31. In Girdhar Gopal v. State of M.B., A 1953 M.M. 147, the Court adopted this approach to uphold the constitutionality of
section 354 of the Indian Penal Code - the offence of outraging the modesty of women. The Court held at para 5 ["If the
discrimination is based not merely on any of the grounds stated in Art. 15(1) but also on considerations of property, public
morals, decency, decorum and rectitude, the legislation containing such discrimination would not be hit by the provisions
of Art. 15(2). It cannot be denied that an assault or criminal force to a woman with intent to outrage her modesty is made
punishable under s. 354 not merely because women are women, but because of the factors enumerated..."].

32. A 1976 Del. 302.

33. Id. at 306 para 10.
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ground or reason independently of sex such as socio-economic conditions, marital status, and other
disqualifying conditions such as age, background, health, academic accomplishments, etc.®

The approach in W.A. Baid recognised the connection between sex and the social implications
of sex, and thus criticised the narrow doctrinal approach to "only on the ground of sex". However, the
approach is not unproblematic. The decision is rooted firmly within a formal model of equality, and the
result of the case was to strike down a recruitment rule that had been advantageous for women.

While the debates within the Article 15 case law reveal a tension between a formal and
substantive vision of equality, these underlying normative differences remain unarticulated, and the case
law remains overly determined by a formal model of equality. Rather than weaving the various
substantive equality threads together, the threads are left to unravel.

C. Article 16

A similar tension between formal and substantive equality is apparent in Article 16, which
guarantees equality of opportunity and prohibits discrimination in matters of employment.*®* A formal
interpretation of equality of opportunity pervaded the early case law. For example, in All India S.M. and
A.S.M.'s Assn. v. Gen. Manager Central Railway, the Supreme Court held that equality of opportunity
in matters of promotion guaranteed by Article 16(1) must be interpreted to mean equality among
members of the same class of employees, and not equality among members of different classes.*® The
similarly situated test, with its emphasis on sameness as the basic entitlement to equality, thus infused
the court's understanding of equality of opportunity and reinforced the formal model of equality.*”

Notwithstanding this formal equality approach, a tension has emerged within the court's approach
to equality of opportunity. For example, a similar controversy has arisen over the appropriate relationship
between the clauses of article 16. Within the formal approach to equality of opportunity, the special
provisions authorised by 16(4) for "backward classes" are seen as exceptions to the general equality
of opportunity guarantees under Articles 16(1) and 16(2). The commentators again advocate the formal

34. Id. at 308 para 10.

35. Article 16 provides :-

(1) There shall be equality of opportunity for all citizens in matters relating to employment or appointment to any office
under the State.

(2) No citizen shall, on grounds only of religion, race, caste, sex, descent, place of birth, residence or any of them, be
ineligible for, or discriminated against in respect of any employment or office under the State.

(3) Nothing in this article shall prevent Parliament from making any law prescribing, in regard to a class or classes of
employment or appointment to an office under the Government of, or any local or other authority within, a State or
Union territory, any requirement as to residence within that State or Union territory prior to such employment or
appointment.

(4) Nothing in this article shall prevent the State from making any provision for the reservation of appointments or posts
in favour of any backward class of citizens which, in the opinion of the State, is not adequately represented in the
services under the State.

(5) Nothing in this article shall affect the operation of any law which provides that the incumbent of an office in connection
with the affairs of any religious or denominational institution or any member of the governing body thereof shall be
a person professing a particular religion or belonging to a particular denomination.

36. A 1960 S.C. 384, followed in Govind Dattatray v. Controller of Imports and Exports, A 1967 S.C. 839.

37. It should be emphasised that the critique is directed at the judicial approach to equality, and not necessarily at the particular
outcome of the cases. The All India SM and ASM's Assn case could have been decided by reference to a more substantive
understanding of equality, and equality of opportunity. The differential treatment in the case, namely that between road-
side station masters and guards, was not discrimination, that is, it was not treatment based on personal or group
characteristics and/or historical disadvantage. The ruling of the Supreme Court can be supported, without endorsing the
particular model of equality that informed the Court's reasoning.
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approach.® Within the second, more substantive approach to equality of opportunity, the special
provisions are seen to be used in interpreting the general guarantees.® This approach has been adopted
in the case law. Some High Courts have gone so far as to say that Articles 14, 15 and 16 constitute
a single code.*

The Supreme Court has addressed this debate. In Kerala v. N.M. Thomas,* the Supreme Court
held that Article 16(4) was not an exception to Article 16(1), and further held that Articles 15 and 16
are facets of Article 14. Indeed, in Thomas, the Supreme Court began to articulate a substantive model
of equality.®? The clearest statement of this doctrinal shift is found in the judgment of Mathew, J. which
explicitly rejects the formal model of equality,® and argues that equality of opportunity will require more
than equality in law or formal equality.**

Though complete identity [sic] of opportunity is impossible in this world, measures compensatory
in character and which are calculated to mitigate surmountable obstacles to ensure equality of
opportunity can never incur the wrath of Article 16(1).4

In Thomas, the Supreme Court began to articulate a substantive model of equality. While some
Courts have recognised the doctrinal shift in Thomas,* other courts and commentators have argued
strenously against it.#” Not surprisingly, the Thomas case has been most severely critised by those
commentators who remain firmly committed to equality as formal equality. Their criticisms, however,
are rarely articulated in such terms, but rather, remain focussed on the narrow, doctrinal aspects of

38. BASU, supra note 10, at 71 argues for example ["Clause (1) and (2) of this Article guarantee equality of opportunity to
all citizens in the matter of appointment to any office or of any other employment, under the State. Clauses (3) - (5),
however, lay down several exceptions to the above rule of equal opportunity"].

39. Marc Galanter has described the formal approach to equality of opportunity as one in which : ["Equality is visualised as
identical opportunities to compete for existing values among those differently endowed, regardless of structural determinants
of the chances of success or of the consequences for the distribution of values"]. Galanter, supra note 27 at 262. Within
this view, preferential treatment, or "compensatory discrimination" is seen as an exception to equality; it "is accepted as
a marginal adjustment to be made where the results of complete equality are unacceptable". He contrasts this approach
with a second, more substantive approach to equality, in which ["...the present is seen as a 'transition' from past inequality
to a desired future of substantive equality; the purposes of compensatory discrimination is to promote equalization by
offsetting historically accumulated inequalities. Thus compensatory discrimination does not detract from fulfilment of the
nation's long run goal of substantive redistribution and equalization"] Id. at 263.

40. See Shamsher Singh Hukam Singh v. Punjab, A 1970 P. & H. 372. For example, in Shamsher Singh, the Court held :
"Article 14, 15 and 16, being the constitutents of a single code of constitutional guarantees, supplementing each other,
clause (3) of Article 15 can be invoked for construing and determining the scope of Article 16(2)".

41. A 1976 S.C. 490.

42. For a detailed discussion of the doctrinal shift in Thomas, see Galanter, supra note 27, at 265-278.

43. Justice Mathews argues that formal equality is achieved by treating all persons equally : ["Each man to count for one and
no one to count for more than one. But men are not equal in all respects. ...We, therefore have to resort to some sort
of proportionate equality in many spheres to achieve justice"] Thomas, supra note 41, at 513 para 78. He continues : ["The
principle of proportional equality is attained only when equals are treated equally and unequals unequally. This would raise
the baffling question : Equals and unequals in what?"] Mathew, J. notes the formal approach to equality requires criteria
by which differences, and thus differential treatment can be justified, and observes that "(t) he real difficulty arises in finding
out what constitutes a relevant difference.” Id. at 513 para 789.

44, ["Equality of opportunity is not simply a matter of legal equality. Its existence depends not merely on the absence of
disabilities, but on the existence of abilities."] I1d. at 515 para 90. A similar shift is evident in Krishna lyer J.'s decision,
who refers, for example, to the need to bring the weaker sections of society ['to a real, not formal equality"]. I1d. at 529
para 142 He concludes : ["...that the genius of Articles 14 to 16 consist not in literal equality but in progressive elimination
of pronounced inequality."] Id. at 537 para 167.

45, |d. at 514 para 82. At 515 para 89, he writes "...if we want to give equality of opportunity for employment to the members
of the Scheduled Castes and Scheduled Tribes, we will have to take note of their social educational and economic
environment."

46. See Jagdish Rai v. State of Haryana, A 1977 P. & H. 56, 61, in which the Thomas case is interpreted as having "introduced
a new dynamic and a new dimension into the concept of ... equality of opportunity"; See Singh, supra note 2, at 304-
319; and see generally Galanter, supra note 27.

47. SEERVAI, supra note 10, at 428-441.
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the case. Indeed, the failure of the Court to go far enough in articulating its substantive model of
equality can be seen to have contributed to this critical reaction.*

The Supreme Court has continued to approach Article 16 in a manner that is critical of formal
equality, and appears to be more informed by a substantive approach. In Roop Chand Adlakha and
others v. Delhi Development Authority,*® the Court was critical of the doctrine of classification within
formal equality, observing that the process of classificaton could obscure the question of inequality.5®
More recently, in Marri Chandra Skekhar Rao v. Dean, Seth G.S.M.,’! the Supreme Court recognized
that disadvantaged persons may have to be treated differently in order to be treated equally:

Those who are unequal, in fact, cannot be treated by identical standards; that may be equality
in law but it would certainly not be real equality... The State must, therefore, resort to compensatory
State action for the purpose of making people who are formally unequal in their wealth, education or
social environment, equal in specified areas.5?

Notwithstanding the critics of this substantive approach, it is important to recognize that the choice
between formal and substantive equality is not simply a choice of the correct interpretative techniques.
It is a normative choice of the appropriate model of equality informing the constitutional guarantees.
Any attempt at framing the issue as exclusively one of mechanical techniques simply masks these
difficult normative choices facing the judiciary.

It is, moreover, a normative choice between questions of sameness and difference, or questions
of disadvantage. Intead of comparing the relative sameness and/or difference, a shift to a substantive
model of equality would require the Court's commitment to explore the question of disadvantage in
equality challenges, that is, to interrogate whether the differential treatment reinforces the inequality of
historically and systemically disadvantaged groups.

V. Judicial Approaches to Sex Discrimination
A. Introduction: The Relevance of Gender

The case law dealing with sex discrimination reflects the more general judicial approaches to the
interpretation of equality rights. The same tension between formal and substantive equality is apparent,

48. Both the doctrinal techniques and the discourses used by the Supreme Court have restricted the transformative potential
of the case. For example, the Court adopted "the theory of legislative device". The Court cites with approval the passage
from Devadasan's case. ["The expression "nothing in this article” is a legislative device to express its intention in a most
emphatic way that the power conferred thereunder is not limited in any way by the main provision but falls outside it. It
has not really carved out an exception, but has preserved a power untrammelled by the other provisions of the article"].
While this theory of legislative device can be seen to support the view that Article 15 and 16 must be broadly construed,
the reasoning of the Supreme Court has remained predominantly at the level of technical doctrine. The court has not gone
far enough in articulating its substantive theory of equality that ought to inform this doctrine. Opponents of this approach
remain free to engage exclusively at the level of technical interpretation from the unstated vantage point of formal equality.
Seervai and Basu continue to chip away at the reasoning without having no confront the fundamental differences in their
normative vision of equality informing the Constitution. Similarly, the Court continues to invoke the term "compensatory
discrimination”. Discrimination thus continues to mean any distinction, rather than distinctions that disadvantage within the
broader understanding of substantive equality.

49. A 1989 S.C. 307

50. Id. at 312 ["The over emphasis on the doctrine of classification or any anxious and sustained attempts to discover some
basis for classification may gradually and imperceptibly deprive the article of its previous content and end in replacing
the doctrine of equality by th doctrine of classification...The idea of similarity or dissimilarity of situations of persons, to
justify classification cannot rest on merely differentia which may, be themselves be rational or logical, but depends on
whether the differences are relevant to the goals to be reached by the law which seeks to classify"].

51. 1990 3 S.C.C. 130.

52. Id. at 138.



a tension which remains largely unarticulated in the case law. The sex discrimination case law remains
overly determined by a formal model of equality. While some inroads to a substantive model of equality
are evident, the judicial approaches remain limited by their formal equality discourse. But the case law
dealing with sex discrimination raises some issues of its own. The prevailing conception of equality as
sameness has led to a focus on the relevance of gender difference. Three approaches are apparent:
protectionist, sameness and corrective. The following discussion will first briefly review and evaluate
these approaches to gender difference. It will attempt to reveal the extent to which these judicial
approaches are overwhelmingly informed not only by a formal approach to equality, but moreover, by
a deeply problematic approach to gender difference.

The first, and most common approach is a protectionist approach in which women are constructed
as weak and subordinate, and are thus in need of protection. In this approach, the Court's
understanding of women's differences is asserted as justification for differential treatment. While in some
circumstances this differential treatment is preferential treatment, more often than not the differences
are seen as sufficient justification in and of themselves for differential treatment. This approach tends
to essentialise difference - that is to say - to take the existence of difference as the natural and
inevitable point of departure. There is virtually no interrogation of the basis of the difference, nor any
substantive consideration of the impact of the differential treatment on women. Rather, women's
differences are seen to justify differential treatment, and any differential treatment is virtually deemed
to be preferential treatment. In the name of protecting women, this approach often serves to reinforce
their subordinate status.

The second approach is an equal treatment or sameness approach, in which women are
constructed as the same as men, and thus, ought to be treated exactly the same as men in law.> This
sameness approach is invoked in a number of different contexts. It has been used to strike down
provisions that treat womn and men differently. It has, however, also been used to preclude any analysis
of the potentially disparate impact of gender neutral legislation. According to the sameness approach,
it is sufficient that women and men be treated formally equally.

Some feminist approaches endorse this conception of equality according to which gender
difference ought to be irrelevant, and women ought to be treated exactly the same as men.** In this
approach, any recognition of gender difference in the past has simply been a justification for
discriminating against women. Advocates of this approach for example, argue that special treatment
has historically been a double-edged sword for women, that is, under the guise of protection, it has
been used to discriminate against women. Any admission of differences between women and men, and
any attempt to accommodate those differences is seen to provide a justification for continued unequal
and discriminatory treatment.®® For example, the use of gender difference in the past in prohibiting
women to vote, to be elected to government, to be admitted to the legal profession, and other such
participation in the economic, political and cultural dimensions of society.%

53. This approach is exemplified by S. Jahwari, "Women and Constitutional Safeguards in India", 40 ANDHRA LAW TIMES
JOURNAL, 11 (1979) who writes : ['The true meaning of the principle of equality between men and women is that certain
natural differences betwen men and women is to be treated as normally irrelevant in law, and that consequently is not
to be treated as constituting in itself a sufficient justification for unequal treatment"].

54. This approach is associated with the work of Wendy Williams "The Crisis in Equality Theory and Maternity, Sexuality and
Women" 7 WOMEN'S RIGHTS LAW REPORTER 179 (1982), and Williams "Equality's Riddle and Pregnancy and the Special
Treatment/Equal Treatment Debate”, 13 NYU REV. L. & SOC. CHANGE 325.

55. See generally Williams, "The Crisis in Equality”. Id.

56. For example, in Bradwell v. lllinois, 16 Wall. 130 (1872) 490, the refusal to admit a woman to the legal profession was
upheld by the United States Supreme Court, on the basis of women's differences.
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The third, and most promising approach is a corrective approach, in which women are seen to
require special treatment as a result of past discrimination. Within this approach, gender difference is
often seen as relevant, and as requiring recognition in law.>” Under this approach, it is argued that a
failure to take difference into account will only serve to reinforce and perpetuate the difference and
the underlying inequalities. Proponents of this approach attempt to illustrate how the ostensibly gender
neutral rules of formal equality are not gender neutral at all - but rather, based on male standards and
values. As Naudine Taub has argued "rules formulated in a male-oriented society reflect male needs,
male concerns and male experience."*® In such a model, women will only qualify for equality to the
extent that they can conform to these male values and standards. Thus, the corrective approach argues
that gender differences must be taken into account in order to produce substantive equality for women.

There are some important similarities between the protectionist approach and the corrective
approach. Most significantly, both of these approaches conclude that gender difference can be relevant
and therefore must be recognised in law. However, there are important distinctions between these
approaches. Most notably, the protectionist approach is more likely to accept both gender differences
and special protection as natural or essential. The corrective approach, on the other hand is more likely
to consider the basis of the difference, and the impact of recognition versus non-recognition of the
difference, on the lives of women. Gender difference is not essentialised, but rather, its relevance is
seen in the context of past disadvantage. It other words, gender difference needs to be recognized
because of the extent to which it has historically been the basis of disadvantage and discrimination.

These approaches to gender difference are often seen to roughly correspond to the formal and
substantive approaches to equality. Both the protectionist and the sameness approach to gender can
be seen to be based on a formal model of equality, whereas the corrective approach to gender is
based on a substantive model of equality. It is important, however, that these debates not be collapsed.
The adoption of a substantive approach to equality does not automatically resolve the question of the
relevance of gender difference. That is, a substantive approach does not necessarily correspond to a
corrective approach to gender. Rather, it might in a particular context determine that treating women
differently would further contribute to their disadvantage, and thus conclude that women ought to be
treated the same. A substantive approach to equality, while opening the space for gender difference
to be recognised, does not eradicate the need to make choices regarding when and how difference
ought to be recognised.

The basic inquiry of the substantive approach is whether the impugned provision contributes to
or reinforces the subordination of women. In some contexts, this substantive approach will require a
sameness approach, whereas in other contexts it will require a corrective approach. For example, in
relation to basic civil and political rights such as the right to vote and the right to own land, gender
would be considered irrelevant in the pursuit of equality, and any recognition of gender would likely

57. See Note, "Towards a Redefinition of Sexual Equality", 95 HARV. L. REV. 487 (1981); Krieger and Cooney, "The Miller-
Wohl Controversy: Equal Treatment, Positive Action and the Meaning of Women's Equality”, 13 GOLDEN GATE U.L. REV.
513 (1983).

58 N. Taub, Book Review, 80 COLUMBIA LAW REVIEWS 1686, 1694 (1980). As Brodsky and Day, supra note 4, at 149 further
note: ["The extreme and persistent economic and social inequality of women, which is the result of society's bias and
oppression, is obscured by a definition of equality that focuses only on differences in the form of law. Women are poorer
than men, they work in ill-paid female ghettos, they are the primary care givers for their children and parents, and they
are overwhelmingly, the victims of rape and battery. Simple gender neturality in law based on male standards does not
address those major inequalities"].
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only contribute to, or reinforce, the subordination of women. In relation to employment rights, however,
a substantive approach may require a recognition of women's reproductive differences in so far as the
pursuit of equality will require that women are provided with maternity leave and benefits.

B. Employment

Sex discrimination challenges in the employment law context can be divided into two sets of
cases. In the first set, women have challenged rules, regulations and practices that restrict or prohibit
women's employment. In a second, and smaller set of cases, rules, regulations and practices that treat
women preferentially have been challenged on the basis that they restrict or prohibit men's employment.

(i) Restrictions of Women's Employment

Many of the rules, regulations and practices that impose restrictions on women's employment have
been found to violate the equality guarantees. However, the decisions in this area are not entirely
unproblematic. Firstly, some of the rules and practices which restrict women's employment have been
upheld. Secondly, the approach to equality and gender difference informing these decisions are often
problematic. The courts have overwhelmingly adopted a formal approach to equality. The approach to
gender difference, however, is divided. Many judges have adopted a protectionist approach, while others
have adopted a samensss approach.

In Raghuban Saudagar Singh v. State of Punjab,*® a government order directing that women were
ineligible for appointments to all positions in men's jails with the exception of the positions of clerks
and matrons, was challenged as discrimination on the basis of sex.®® The Court held that the order
did not constitute discrimination only on the ground of sex.

It needs no great imagination to visualise the awkward and even the hazardous position of a
woman acting as a warder or other jail official who has to personally ensure and maintain discipline
over habitual male criminals.®*

The Court concluded:

...where disparities of either-sex patently add to or detract from, the capacity and suitability to
hold a particular post or posts, then the State would be entitled to take this factor into consideration
in conjuncture with others.®?

The Court upheld the restriction on women's employment.

In the Raghuban case the Court adopts a formal approach to equality, within which the perceived
differences between women and men justify the differential treatment, and in effect, preclude women's
entitlement to equality. Moreover, the Court adopts a protectionist approach to gender difference. The

59. A 1972 P. & H. 117.

60. The petitioner was a Deputy Superintendent of a women's jail. As a result of the government order, she was denied
promotion.

61. Raghuban, supra note 59, at 121 para 17.

62. In further support of this assertion of the fundamental physical differences between the sexes, the Court quoted from a
1907 United States Supreme Court decision, Curt Muller v. State of Oregon (1907) 208 U.S. 412 "The two sexes differ
in structure of body, in the functions to be performed by each, in the amount of physical strength... This difference justifies
a difference in legislation and upholds that which is designed to compensate for some of the burdens which rest upon
her".
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Court emphasised the differences in physical strength between women and men. While a certain level
of physical strength may indeed be a necessary occupational qualification, the Court did not interrogate
whether the gender-based classification was the most reasonable means of meeting this qualification.
Instead of banning an entire class of candidates, a more reasonable classification might have been
based on ensuring that individual candidates meet the required level of physical strength. The Court,
however, did not consider the reasonableness of the classification. Rather, physical difference in strength
was put forward as natural gender difference and as applying to all women and all men. Indeed, the
Court seemed to be concerned with differences beyond mere physical strength. Without exploring the
nature of these differences, the Court concludes that these "patent disparities" would make it awkward,
unsuitable and indeed, immoral for women to be employed as jail officials. Underlying the decision
appears to be a concern with protecting women, as the weaker sex, from male prisoners.

In the recent case of Omana Oomen v. FACT Ltd.,%® female apprentice trainees were denied the
opportunity to write an internal examination on the basis of restrictions imposed on the working hours
of women by S. 66 of the Factories Act. The petitioners contended that they could have been
accommodated in the day shift in which there were several male technicians and that women
technicians had been absorbed in other divisions of the company. The Court held that the restriction
was based entirely on the basis of sex, and thus violated Articles 14 and 15.

Many constitutional challenges have been directed to employment rules that specifically restrict
the employment of married women. In Bombay Labour Union v. International Franchise® a rule requiring
an unmarried woman to give up her position when she married was challenged. The rule only applied
to a particular department of the company. The justification put forward by the company for this rule
was the need to work in teams, that attendance must be regular and that there is greater absenteeism
among married women. The Supreme Court held that there was no evidence that married women were
more likely to be absent than unmarried women.

If it is the presence of children which may be said to account for greater absenteeism among
married women, that would be so more or less in the case of widows with children also... The only
difference in the matter of absenteeism that we can see between married women...and unmarried
women...is in the matter of maternity leave which is an extra facility available to married women. To
this extent only, married women are more likely to be absent than unmarried women and widows. But
such absence can in our opinion be easily provided for by having a few extra women as leave reserve
and can thus hardly be a ground for such a drastic rule...®®

The Court struck down the restriction on women's employment

In C.B. Muthamma v. Union of India and Others,® the petitioner, a successful candidate in the
Indian Foreign Service, was refused appointment because she was married. The rules of the Indian
Foreign Service, prohibiting the appointment of married women, and requiring that unmarried women
in the employment of the Foreign Service obtain permission before marrying, were challenged. The
Supreme Court held:

63. A 1991 Ker. 129.
64. A 1966 S.C. 942.
65. Id. at 944 para 3.
66. A 979 S.C. 1868.



If a woman member shall obtain permission of government before she marries, the same risk
is run by government if a male member contracts a marriage. If the family and domestic commitments
of a woman member of the Service is unlikely to come in the way of efficient discharge of duties, a
similar situation may well arise in the case of a male member. In these days of nuclear families,
intercontinental marriages and unconventional behaviour, one fails to understand the naked bias against
the gentler of the species.®” The Court held that although the rule is discriminatory, the application
should be dismissed in light of the subsequent promotion of the petitioner. However, the Court
concluded by strongly urging the Government to "overhaul all Service Rules to remove the stain of sex
discrimination."s®

The Court adopted a formal approach to equality, and a sameness approach to gender. For the
purposes of employment in the Foreign Service, women and men are to be considered the same.
According to the Court, women and men must both balance the demands of work and family. Women
and men must therefore be treated the same in law. However, the Court is cautious in its adoption
of this sameness approach, and in fact, goes on to limit its applicability:

We do not mean to universalise or dogmatise that men and women are equal in all occupations
and all situations and do not exclude the need to pragmatise where the requirements of particular
employment, the sensitivities of sex or the peculiarity of societal sectors or the handicaps of either sex
may compel selectivity.®®

The sameness approach is thus expressly limited to the particular circumstances of the particular
case. The Court leaves open the possibility of adopting an approach which recognises differences.
Indeed, the discourse of the decision suggests an underlying protectionism. The references to women
as "the gentler of the species"”, suggests that the Court does see women as different, as weaker, and
as in need of protection. Indeed, the recurring references to women as "the weaker" and "the gentler"
sex reinforces images of women as weak, and in need of protection.™

In Air India v. Nergesh Meerza™ air hostesses challenged the discriminatory employment conditions
for air hostesses and stewards. The Supreme Court upheld a contractual condition permitting the
termination of an air hostess's services on her marriage within the first four years, but invalidated a
condition that terminated her services on her first pregnancy. The Supreme Court began with a review
of the basic principles of reasonable classification under Article 14,2 and set out the criteria for
determining the distinct classes.” Based on this test, the Court concluded that Air Hostesses constituted

67. Id. at 1870 para 5.

68. Id. at 1870 para 9.

69. Id. at 1870 para 7.

70. While the Court's references to misogynous and masculinist culture suggest that women's difference are the product of
these oppressive relations, (the Court writes, for example, "This misogynous posture is a hangover of the masculine culture
of manacling the weaker sex forgetting how our struggle for national freedom was also a battle against men’s thraldom".
Id. at para 3.) these references are at least in part undermined by references which suggest that women are naturally
and essentially weak.

71. A 1981 S.C. 1829.

72. In reviewing the doctrine of reasonable classification, the Court adopts the standard formulation of equality as sameness,
according to which likes must be treated alike. The Court writes, for example ['(3) Article 14 certainly applies where equals
are treated differently without any reasonable bias. (4) Where equals and unequals are treated differently, Article 14 would
have no application"]. Id. at 1842 para 37.

73 These criteria include, "(a) the nature, the mode and the manner of recruitment of a particular category (b) the
classifications of the particular category (c) the terms and conditions of service of the members of the category (d) the
nature and character of the posts and promotional avenues (e) the special attributes that the particular category possess
which are not to be found in other classes and the like". Id.
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a separate class of Air India employees. The Court considered the list of circumstances, noting the
differences in recruitment, terms and conditions of service, the promotional avenues, and other "special
attributes" between Air Hostess (AHs) and Assistant Flight Pursers (AFPs), and concluded that AHs
were distinct from the class of AFPs.

The Court then considered the challenge to the restriction on marriage. The restriction was upheld
on the grounds that it fostered the State family planning programme, that women would be more mature
to handle and make a marriage work successfully if forced to wait four years, as well as on the
grounds of the financial hardship the corporation would incur should the bar to marriage be removed.™
The Court concluded that the treatment of the "fair sex" in this regulation is neither arbitrary nor
unreasonable, and thus does not violate Article 14.

The Court subsequently examined the regulation requiring AHs to retire upon their first pregnancy.
According to the Court, the dismissal of a pregnant AH "[a]mounts to compelling the poor AH not to
have any children and thus interfere with and divert the ordinary course of human nature."

It seems to us that the termination of the services of an AH under such circumstances is not
only a callous and cruel act but an open insult to Indian womanhood - the most sacrosanct and
cherished institution. We are constrained to observe that such a course of action is extermely detestable
and abhorrent to the notions of a civilized society. Apart from being grossly unethical, it smacks of a
deep rooted sense of utter selfishness at the cost of all human values.™

The Court concluded that the pregnancy restriction was unreasonable and arbitrary, and thus in
violation of Article 14.7®

The Air India case illustrates the problems with a formal approach to equality, as well as with
an approach to gender equality informed by the narrow sameness/difference debtate. Firstly, the formal
approach to equality, and its similarly situated test is used to preclude any analysis of substantive
inequality between male and female employees. The Court uses the very discrimination between these
two groups of employees to distinguish between them - that is, the practice of institutional discrimination
against AHs is used in the very definition of classes. As a result of the history of discriminatory
treatment between a group of female and male employees, the Court was able to conclude that the
classes are distinct, and that no comparison needs to be made between them for the purposes of
Article 14. For example, rather than considering the problematic nature of the distinctions between the
recruitment requirements for the AHs and AFPs, the Court uses the difference requirements regarding

74. The Court held ["Apart from improving the health of the employee, it helps a good deal in the promotion and boosting
up of our family planning programme. Secondly, if a woman marries near about the age of 20 to 23 years, she becomes
fully mature and there is every chance of such a marriage proving a success all things being equal. Thirdly, it has been
rightly pointed out to us by the Corporation that if the bar of marriage within four years of service is removed then the
Corporation will have to incur huge expenditure in recruiting additional AHs either on a temporary or on ad hoc basis to
replace the working AHs if they conceive and any period short of fours years would be too little a time for the Corporation
to phase out such an ambitious plan"]. I. at 1850 para 78.

75. 1d. at 1850 para 80.

76. In a more recent case against Air India, Lena Khan v. Union of India, A 1987 S.C. 1515, the regulations which required
air hostesses employed in India to retire at age 35, with extension to age 45, but which allowed air hostesses employed
outside India to continue employment beyond age 45, was challenged as violative of Articles 14 and 15. The Supreme
Court held that such discrimination should not be allowed merely because it complies with local law abroad. However, in
light of Air India's submissions that it would phase out air hostesses recruited outside of India at age 45, the Court
concluded that no intervention was required at this time.
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marital status as between AHs and AFPs as a factor in concluding that these employees are different.
The circularity fo the approach is evident - past institutional discrimination (AHs/women must be
unmarried; AFPs/men need not be) is thereby used to preclude any analysis of institutional
discrimination (AHs/women and AFPs/men are distinct classes).

Secondly, while some have looked favourably on the decision,’”” the Court's approach to gender
difference is quite problematic. In recognising differences in the context of marriage, the approach
adopted by the Court was protectionist - women need to be treated differently to protect them. In
recognising difference in the context of pregnancy and maternity, the approach adopted by the Court
was also protectionist and essentialist. Pregnancy and maternity were not simply seen as a biological
difference which, in the interest of treating women equally, must be recognised. Rather, in the Court's
view, it was a also difference in the roles of women and men, according to which women are not only
responsible for child bearing, but also for child rearing. In this view, women's role as mothers is seen
as natural and a product of biology, rather than product of the sexual division of labour. The approach
adopted by the Court was based upon, and served to reinforce, the ideology of motherhood that has
been constructed around these physical differences.” Notwithstanding the fact that the Court struck down
the pregnancy restriction on women's employment, its understanding of women as different precluded
an analysis of the sexist ideologies that continue to inform systemic gender discrimination.

In Maya Devi v. State of Maharashtra,” a requirement that married women obtain their husbands
consent before applying for public employment was challenged as violating Articles 14, 15 and 16. The
Supreme Court held:

This is a matter purely personal between husband and wife. It is unthinkable that in social
conditions presently prevalent a husband can prevent a wife from being independent economically just
for his whim or caprice.®

The Court emphasised the importance of economic independence for women, and the importance
of not creating conditions that discourage such independence. The consent requirement was held to
be unconstitutional. In this case, the Court was of the view that consent requirements were an
anachronistic obstacle to women's equality. In order to achieve economic independence women must
not, at least in this regard, be treated differently than men. The decision might be seen to reflect a
formal model of equality, and a sameness approach to gender difference which requires that women
and men be treated the same. However, the decision also supports a more substantive approach to
equality - that is - a recognition that the consent requirement contributed to the subordination of women.
The case exemplifies how a substantive approach to equality may still require a choice to be made
about the relevance of gender. In this case, an inquiry into whether the rule contributed to or reinforced
women's subordination revealed that in this particular context, gender ought to be irrelevant, and thus,
a sameness approach was appropriate.

77. See Rani Jethmalani, "India: Law and Women" in EMPOWERMENT AND THE LAW: STRATEGIES FOR THIRD WORLD
WOMEN 61 (M. Schuler ed. 1986).

78. Indeed, even the physical difference that is being recognised is one loaded with social meaning - pregnancy is simply a
biological difference, but it is seen as "a natural consequence of married life". For example in reviewing the American case
law on sex discrimination and pregnancy, the court made the following observation: "...pregnancy...is not a disability but
one of the natural consequences of marriage and is an immutable characteristic of married life. Any distinction, therefore,
made on the ground of pregnancy cannot but be held to be extremely arbitrary". Supra note 71, 1852 para 88.

79. 1986 1 S.C.R. 743.

80. Id. at 745.
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(i)  Preferential Treatment

Several cases have involved challenges to employment rules, regulations and practices that treat
women preferentially, on the basis that such preferential treatment discriminates against men. The results
of these cases have been mixed. In those cases where the employment rules have been upheld, the
Court has adopted a more substantive approach which recognizes that equality may require differential
treatment. For example, in Shamsher Singh v. State®! the employment practices of the State educational
system were challenged as violating Article 16(2). The educational system had two branches, one run
exclusively by women, the other, exclusively by men. In the women's branch, Assistant District
Inspectors were granted a special pay increase. The educational department was subsequently
reorganised, and as a result both male and female Assistant District Inspectors were designated as
Block Education Officers. Both the women and men were performing identical duties. The male petitioner
challenged the pay increase as sex discrimination, and as violative of Article 16(2). The question
referred to the Full Bench of the High Court was whether Article 15(3) could be invoked to interpret
Article 16(2). In response, the Court held that Articles 14, 15 and 16 constitute a single code, and that
Article 15(3) could thereby be invoked to determine the scope of Article 16(2).52 The petition was
dismissed and the pay increase upheld.

In those cases where employment rules have been struck down, the Court has adopted a formal
approach to equality, and a sameness approach to gender difference. For example, in Walter Alfred
Baid v. Union of India,® a recruitment rule in a school of nursing, a predominantly female institution,
which made male candidates ineligible for the position of senior nurse tutor, was struck down as
violating Article 16(2). The Court held that Article 16(2) did not permit a classification on the basis of
Sex.

Article 16(2) incorporates a concept of absolute equality between the sexes in matters of
employment which is underscored by the absence of any saving in the other clauses in relation to
sex.®

The Court thereby adopted a formal approach to equality, according to which women and men
are to be treated the same for purposes of employment. This sameness approach does not allow for
any difference in treatment on the basis of sex - including a difference in treatment which may
advantage women.

With regard to the relevance of gender difference, the Court further stated that although "it is
true that there are patent physical disparities between the two sexes", such differences could not justify
differential treatment without violating Article 16(2):

It is too late, therefore, for anyone to suggest that there is an area of human activity for which
women as a class are ineligible or any work for which all women are unfit.®

While recognising certain physical differences as natural, the Court adopted a sameness approach
to gender difference, that is, for the purpose of the law, any such gender difference should be irrelevant.

81. Supra note 26.
82. Id. at 376 para 19.
83. Supra note 32.
84. Id. at 306 para 10.
85. Id. at 307 para 10.



In concluding that the classification in question was one based on sex, the Court rejected the
distinction "between sex and what it implied".® This rejection of the narrow interpretation of "only on
the ground of sex" opened the possibility or recognising the extent to which gender differences are
socially constructed and bringing these social dimensions of difference within the folds of the equality
guarantees of the Constitution. In the context of a substantive model of equality, this approach would
allow the Courts to address the broad range of socially constructed inequalities that women suffer -
from economic dependency to educational disadvantage. However, in the W.A. Baid case, this
understanding of gender difference was coupled with a sameness approach, whereby any difference,
whether natural or otherwise, ought to be irrelevant for the purposes of the law. As a result of the
formal approach to equality, and sameness approach to gender difference, the Court found that the
gender specific recruitment rule violated Article 16(2). The effect of this approach was to preclude any
analysis of the purpose of the differential in treatment, and thus, any consideration of whether the
differential in treatment was intended to advantage or disadvantage women. Further, the particular
examples used by the Court to distinguish between those factors implied by sex, and those factors
which are not, were also problematic.®” Socio-economic conditions, marital status, health and education
are all factors that may be relevant to sex, if measured in terms of the substantive inequality of women,
and in respect of which a corrective approach to gender difference may thus be required.

C. Civil and Political Rights

The constitutional challenges to legislation dealing with civil and political rights can be divided
into three sets of cases. In the first set, women have challenged legislation that restricts their rights
to own land. In the second set of cases, legislation that provides reservations for women have been
challenged as discriminatory. These reservations have been upheld. A third set of cases raises some
of the problems in the classification of legislation as preferential.

(i) Restrictions on Land Ownership

In Pritam Kaur v. State of Pepsu,® Section 5(2)(a) of the Pepsu Court of Wards Act was
challenged as in violation of Article 15(1). Section 5(2) authorised the government to make an order
directing that property of a landholder be placed under the supervision of the Court of Wards, if the
landholder was incapable of managing his affairs. Section 5(2)(a) authorised such an order if a
landholder "by reason of being a female" was incapable of managing the property. The Court noted:

To be a woman is an additional reason on the basis of which the Government can deprive her
of the management of her estate. In other words, if a man mismanages his estate, that mismanagement
will not render his estate liable to be taken over by the Court of Wards unless his case falls under
any one of clauses (b), (c) and (d) of section 5(2) of the Act. Whereas in the case of a woman it can
be so taken merely for the reason that she is a woman.®

86. "Considerations which have their genesis in sex and arise out of it would not be saved by such a discrimination. What
could save such a discrimination is any ground or reason independently of sex such as socio-economic conditions, martial
status, and other disqualifying conditions such as age, background, health, academic accomplishments, etc.” Id. at 308 para
10.

87. Id.

88. A 1963 P. & H. 9.

89. Id. at 16 para 17.
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The Court concluded that section 5(2) of the Act discriminated on the basis of sex, and thus
violated Article 15.

However, two subsequent cases dealing with restrictions on women's land ownership have been
upheld. In Sucha Singh Bajwa & Sadhu Singh Bajwa v. The State of Punjab,*® section 5 of the Punjab
Land Reforms Act was challenged as violating Article 15 on the grounds that it allowed the holder or
owner of the land to select the separate permissible area in respect of adult sons, but not adult
daughters. The High Court held:

The subject of the legislation is the person owning or holding land, and not his or her
children...[Since] every person described in section 5 whether male or female is allowed the same
permissible areas and there is no discrimination qua one land owner and the other on the ground of
sex...%t

The Court further held that the distinction was not made on the ground of sex alone, but rather
"also for reason that a daughter has to go to another family after her marriage in due course."® The
Court upheld the restriction.

The decision highlights the ways in which classification and comparison can be manipulated within
a formal equality approach. The Court defines the relevant comparison as one between the landlords.
Accordingly, since there is no discrimination between male and female landholders, the provision is not
seen to discriminate on the basis of sex. While the discrimination as between sons and daughters on
the face of the legislation might be seen to offend even a formal approach to equality, the Court evades
this question by simply defining this comparison between potential recipients as irrelevant.

Further, the Court's approach to gender is also problematic. In support of its decision, the Court
resorts to the doctrine of "only on the grounds of sex" and argues that there are other factors not
based on sex that justify the differential treatment of a daughter, such as the fact that daughters go
to another family after marriage. The reasoning exemplifies the problematic distinction between sex and
what it implies, that is, the failure to explore the connections between such customary practices and
the social construction of gender. The practice of daughters leaving their natural families on marriage
is a product of the social organization of gender, and the roles that women are expected to assume.
The practice is, in other words, one that is implied by sex. By focussing narrowly on sex, the Court
fails to see the necessary connection between sex and what sex implies. Stereotypes of women are
used as justification for differential treatment, without any real analysis of disadvantage, nor any attempt
to explore the extent to which these stereotypical roles of women have served to reinforce women's
inequality.

In Nalini Ranjan Singh and others v. The State,*® Section 2(ee) of the Bihar Land Reforms Act
was challenged as violating Article 15. The definition of family in the section did not include an adult
daughter, for the purposes of claiming a separate unit of land, and was thus alleged to discriminate
as between adult daughters and adult sons. On the basis of principles of Hindu personal law, the Court
held that daughters are not members of the coparcenary.

90. A 1974 P. & H. 162.
91. Id. at 171 para 13.
92. Id.

93. A 1977 Pat. 171.



Although a daughter can be a member of a joint Hindu Undivided Family, she cannot be given
a status as a coparcener in a coparcenary, even after the commencement of the Constitution... There
are various factors which sanction that while a son may be a member of a coparcenary, a daughter
may not. As a necessary corollary it follows that the very same reasons which justify the discrimination
between a son and a daughter in a coparcenary apply with force to any attack on the validity of the
impugned legislation as being violative of Article 15(1).%

The Court thus upheld the restriction.
(i)  Reservations

The cases dealing the constitutional challenges to reservations for women in political institutions
have been upheld. In Dattatraya Motiram More v. Bombay,® s. 10(1)(c) of the Bombay Municipal
Boroughs 1925 Act for the reservation of seats for women was challenged as violating Articles 14, 15
and 16. With regard to Article 15, the Court adopted the approach that Article 15(3) must be interpreted
as a proviso to Aritcle 15(1), and that Article 15(1) prohibited discrimination "only on the ground of
sex", and that Articles 15(1) and 15(3) together allowed the State to discriminate in favour of women
against men, but not to discriminate in favour of men against women. The Court held that the
reservations did not constitute a classification only on the ground of sex, but rather, was the result of
"other considerations besides the fact that the persons belonging to that class are of a particular sex".%

There is force in the Advocate General's argument that if Government have discrimination in
favour of women in reserving seats for them, it is not only on the ground that they are women, but
there are various other factors that come into play. It is said that even today women are more backward
than men. It is the duty of the State to raise the position of women to that of men.%’

The decision can be seen to be informed by a substantive model of equality and a corrective
approach to gender, in so far as the Court recognizes that the social and historic inequality of women
must be recognised in order to overcome this inequality. However, some aspects of the decision limit
this progressive approach. For example, the substantive understanding of equality remains limited by
the discourse of formal equality apparent in the narrow technical reading of Article 15(1), and of "only",
as well as the use of the term discrimination to imply any difference in treatment. Similarly, the
understanding of difference is problematic in so far as the Court separates sex from what sex implies-
the recognition of the social inequality of women is not seen as based on sex. This distinction reinforces
an understanding of sex difference as natural and biological.

In K.R. Gopinath Nair v. The Senior Inspector cum Special Sale Officer of Cooperative Societies
and Others,* the Kerala High Court held that section 28A of the Kerala Cooperative Societies Act which
provided for the reservation of a seat in the committee of every cooperative society did not violate
Articles 14 and 15. The Court held that the provision of special measures for women and children has
been recognised in Article 15, as well as being one of the proclaimed directive principles of State policy
in Article 38. The Court stated:

94. Id. at 179 para 8-A.
95. Supra note 17.

96. Id. at 313 para 7.
97. Id.

98. A 1987 Ker. 167.
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Even on a global view, women still suffer the pangs of inequality, though women constitute about
50% of the population, effective participation in the political administration is, to them, still a teasing
illusion.®®

The Court then concludes that

...5 28A is a small step in the correct and progressive direction in offsetting the ill effects of age
old handicaps of women.1®

The decision can be seen to be based on a substantive approach to equality, in which the Court
examines whether the provision in question contributes to women's subordination. The Court's inquiry
reveals that the provision, which treats women differently, is specifically intended to eradicate historic
discrimination against women, and thus, that a substantive approach to equality in this context requires
a corrective approach to gender difference.

(iii)  Civil Procedure

In Mahadeb Jiew v. Dr. B.B. Sen,°* a provision of the Civil Procedure Code, which gave the
courts discretion to order security for costs where the plaintiff is a woman, and does not possess
sufficient immoveable property in India, was challenged as discrimination was not on the basis of sex
alone, but rather, also involved property considerations.

Possession of sufficient imoveable property in India is not a consideration bearing on sex at all...
The basic criterian is...that the person who is ordered to secure for costs is one who has not sufficient
property out of which to pay the successful litigant's costs.!0?

The Court thus upheld the provision. The Court was unmoved by the fact that men without
sufficient immovable property in India were not required to provide security for costs. It simply insisted
that the discrimination could not be said to be on the basis of sex alone, but on the combined grounds
of sex and property.

The case exemplifies the problematic and indeed dangerous potential of the 'only on the ground
of sex' approach, whereby virtually any factor or characteristic can be added to the sex discrimination
and thereby make the discrimination not only on the ground of sex. Moreover, the failure to inquire
into the question of the social and economic disadvantage of women precludes any consideration of
assumptions informing this rule. The distinction between women and men without sufficient immoveable
property can be seen to be based on the underlying assumption that women do not have any source
of income-they do not work outside of the home and therefore, will not be able to pay for costs. Men,
on the other hand, are assumed to work outside the home, and thus, presumed to be able to pay for
costs. The sexual division of labour has operated to make many women economically dependent.
However, the classification is too broad. Some women may well work outside the home; men may be
unemployed. The 'only on the grounds of sex' test, fails to reveal and interrogate the validity of these
underlying assumptions. While the objective of the provision is legitimate - that is, ensuring that plaintiffs
have sufficient means to pay costs - this objective is not well served by criteria on the basis of sex.

99. Id. at 168 para 8.

100.1d. at 169 para 13.

101.Supra note 17.

102.Supra note 17 at 568 para 29.
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In Shahdad v. Mobd Abdullah!® the provisions of the Civil Procedure Code, which state that
service of a summons must be made on a male member of the family, were challenged as violating
Article 15. In rejecting the challenge, the Court held:

...we have to analyse the background in which this rule was enacted. The functions of females
in Indian society is that of housewives. Until very recently it was in exceptional cases that ladies took
part in any other activity than those of housewives. Females were mostly illiterate and some of them
Parda Nashin. Therefore in enacting this rule, the legislature had in view the special conditions of the
Indian society and therefore enjoined service only upon male members and did not regard service on
females as sufficient.1%

The Court noted that Article 15(3) is intended "to cover any provision specially made for women"
and that the provision:

...does not give them any disadvantageous position but rather exonerates them from the
responsibility of fastening notice of service as service of the other members of the family.1%

After noting other provisions which "confer special privileges upon a protection to women" which
have been upheld by the courts, the Court concluded that the service provisions of the Civil Procedure
Code did not constitute discrimination on the basis of sex.1%

The decision is based on a formal approach to equality, in which any difference can be used to
justify differential treatment, and a protectionist approach to gender, in which women are seen as
different and as in need of protection. The Court seized upon women as housewives as a difference
which justified the differential treatment of women and men in law. The approach did not challenge the
stereotype of women as housewives; it did not examine the extent to which these stereotypes of women
have served to reinforce women's inequality - nor the extent to which the underlying sexual division
of labour has produced such inequality. Rather, the difference is taken as natural. The decision
exemplifies the way in which the recognition of gender difference under the guise of protection can
perpetuate women's subordination. The recognition of the difference in the sexual division of labour
serves only to reinforce the negative stereotypes of women as housewives.

Moreover, in the Court's protectionist view, the fact that women are not subject to service is seen
as preferential rather than restrictive treatment for women. The protectionist approach blinds the Court
to the fact that such a differential in treatment accords women less than equal rights and
responsibilities, and thus renders them less than equal members of the family. From the perspective
of substantive equality, the legislation could be seen to disadvantage women. However, even within a
substantive approach to equality and a corrective approach to gender, it might be necessary to
recognize gender difference in this case. It could be argued that the continuing sexual division of labour
and the resulting inequalities of women within the family are such that women ought not be burdened

103.Supra note 18.

104.1d. at 127 para 32.

105.1d. at 127 para 33.

106.The Court referred to the decisions regarding the provisions adultery under section 497 of the Indian Penal Code, A 1953
M.B. 147 and the maintenance provisions under Section 488 of the Civil Procedure Code, A 1952 Mad 529. ["These
authorities therefore lend support to the view that in enacting 0.5 r. 15 there is no discrimination between a woman and
a man simply on the ground of his or her sex on receiving a notice on behalf of some other member of the family"].
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with equal rights. This was not, however, the approach in Shahdad, where the Court merely seized
upon a perceived difference, and justified differentiation of treatment.1%”

D. Criminal Law

Constitutional challenges have been brought to the adultery, maintenance, prostitution and bail
provisions of the criminal law. Unlike the employment cases, these sex discrimination cases have been
largely unsuccessful. The Courts have primarily adopted a formal approach to equality and a
protectionist approach to gender difference.

(i)  Adultery

The Supreme Court has considered several challenges to section 497 of the Indian Penal Code,
which makes only adultery committed by a man an offence, and section 198 of the Code of Criminal
Procedure, which allows only the husband of the "adulteress” to prosecute the men with whom she
committed adultery, but does not allow the wife of that man to prosecute him. In Abdul Aziz v.
Bombay,'%® the accused, charged with committing adultery under s. 497, challenged the section as
discriminating on the basis of sex, and in violation of Articles 14 and 15. The High Court concluded
that the difference of treatment was not based on sex but rather, on the social position of women in
India. On appeal, the Supreme Court held that any challenge under 15(1) was met by 15(3). The Court
rejected the argument that 15(3) "should be confined to provisions which are beneficial to women and
cannot be used to give them a licence to commit and abet crimes".?®® The Court held:

Article 14 is general and must be read with the other provision which set out the ambit of
fundamental rights. Sex is a sound classification and although there can be no discrimination in general
on that ground, the Constitution itself provides for special provisions in the case of women and
chlidren.1

The Court thus upheld the adultery provisions as beneficial to women.

The Court adopted the "holistic approach" to Article 15, and thereby seemed to endorse the view
that equality may require that disadvantaged groups be treated differently, and in fact, preferentially.
However, the Court's understanding of discrimination - that is - of any distinction on the prohibited
gronds - is suggestive of a more formal approach to equality. Notwithstanding the Court's statement
that the Articles should be read together, it seems to understand the preferential treatment allowed by
Article 15(3) as an exception to equality. Moreover, it is not clear whether the adultery laws do in fact
treat women preferentially. On one level, there is an obvious benefit to not being subject to criminal
prosecution. Yet, at another level, the adultery laws are based on problematic assumptions about
women, about women's sexuality and about the relationships between women and men. Women are
seen as the passive victims of aggressive male sexuality, incapable of agency in sexual relations, and

107.In Smt. Savitri Aggarwal v. K.K. Bose, A 1972 All. 305 an order granting a hotel bar licence for the sale of foreign liqour
was challenged as violating Article 15. The District Excise Officer had granted the license on the basis of sex, observing
that certain applications "deserve sympathetic consideration as they are ladies". The Allahabad High Court held that such
a preference in the granting of licenses did not constitute a special provision for women pursuant to Article 15(3). "What
Article 15(3) contemplates is the making of special provision for women as a class and not the making of provisions for
an individual women". The Court allowed the petition, and quashed the order granting the licence.

108.Supra note 26.

109.1d. at 322 para 5.

110.Id. at 322 para 6.



needy of protection. Within this understanding, the adultery is seen as the fault of the man; a woman
is simply his hapless victim; and not to be blamed. The failure to interrogate the adultery provisions
at a deeper level leaves these assumptions in place, and the adultery provisions continue to reinforce
underlying social inequalities. The Court's approach, wherein any differential in treatment can be seen
to be beneficial, and any benefit can be seen to fall within Article 15(3), thus fails to adequately
consider the questions of inequality and subordination.

In Sowmithri Vishnu v. Union of India,'** Section 497 of the Indian Penal Code was challenged
as unconstitutional by a woman whose husband had prosecuted her lover for adultery. She argued that
the section was discriminatory because the husband had a right to prosecute the adulterer. The wife,
on the other hand, had no right to prosecute either her adulterous husband or the woman with whom
the husband had committed adultery. In addition, she argued that the section did not take into account
situations where the husband had sexual relations with an unmarried woman. In dismissing the petition,
the Court held that confining the definition of adultery to men was not discriminatory as "[I]t is
commonly accepted that it is the man who is the seducer and not the woman."*2

Again, in the Court's view, a wife who is involved in an adulterous relationship is the victim rather
than the author of the crime. The offence is committed against the sanctity of the matrimonial home
and it is the man who defiles that sanctity.'*?

The Court's decision was firmly located within a formal equality approach. The challenge was not
allowed on the grounds that in the context of adultery, women and men are different. Further, the Court
clearly articulated its protectionist approach to gender difference. The man was regarded as the seducer
and the author of the crime. The approach essentialises women as passive, as incapable of agency
in sexual relations, and as victims. Moreover, in the Court's view, these differences were seen as
natural .14

Yet, even within this view, it is not clear why the wife of the adulterer cannot prosecute him. This
guestion is more directly addressed by the Court in, Revathi v. Union of India,'*® section 497 of the
Indian Penal Code and Section 198(2) of the Code of Criminal Procedure were again upheld. According
to the Court, these provisons:

...go hand in hand and constitute a legislative packet to deal with the offence committed by an
outsider to the matrimonial unit and poisons the relationship between the two partners constituting the
matrimonial unit and the community punishes the "outsider" who breaks into the matrimonial home and
occasions the violation of sanctity of the matrimonial tie by developing an illicit relationship with one
of the spouses...1®

111.A 1985 S.C. 1618.

112.1d. at 1620 para 6.

113.1d. at 1620 para 7.

114.In upholding the adultery provisions, the Court further held that the underinclusive definition was not discriminatory. This
holding reinforces the courts position on relations between married men and unmarried women, who are often prostitute
women. Prostitute women are different from all other women and thus entitled to less legal rights or protection than all
other women. Such women belie the patriarchal construction of female sexualiry as passive. Their agency is considered
a threat to the family and the matrimonial relationship and therefore, the law operates primarily against them.

115.A 1988 S.C. 835.

116.1d. at 838 para 5.



The fact that the wife of the adulterer is expressly prohibited from prosecuting her husband is
the only exception to the general rule that anyone can set the criminal law in motion. This exception
is based on a particular understanding of the nature of the harm caused by adultery. Adultery is seen
as a violation of a husband's property rights over his wife; more specifically, of his wife's sexuality. It
is not a violation of a wife's rights since she is not seen as having the same claim to her husband.
Thus, it is only the husband who can prosecute an adulterer since he is the only one who is seen
to have suffered a harm. This basic difference in the understanding of adultery, a difference that is seen
as natural, is used to justify the differencial treatment, and thereby uphold the law. The underlying sexist
assumptions, again, remain uninterrogated.

(i) Maintenence

Several challenges have been made to S. 488 of the Code of Criminal Procedure which requires
men to pay maintenance in favour of their wives, but imposes no corresponding duty on women to
maintain their husbands. In Thamsi Goundan v. Kanni Ammal,’ this provision was challenged as
violating Article 14. The Court, in adopting the reasonable classification approach, held that the
classification was based on the difference between men and women.

Women as a whole suffer from several disabilities from which men do not suffer. They have no
right at least under Hindu law to participate along with their brothers in the inheritance to the property
of their parents...Instances can be multiplied without number to show how women have not equal rights
with men. That as a class they are weaker than men cannot also be disputed. In fact they are even
called by the appellation "Weaker Sex". The very provision in clause 3 of Article 15, that special
provision may be made for women, suggests the existence of disparity.!!®

The Court held that section 488 "applies to all women in similar circumstances”, that is, to all
women deserted by their husbands, and that "(l)egislation in favour of this class of people" is not
arbitrary.11®

The Court adopted a formal approach to equality regarding Article 14, according to which only
those who are similarly situated are to be treated the same. Women, and more specifically, wives
deserted by their husbands, are not the same as men, and therefore need not be treated the same.
Moreover, Article 15(3) allows for special treatment of this class of women. The Court's approach to
gender is thus one of emphasizing the difference. The Court recognised that there has been historical
discrimination against women insofar as they have been denied property rights. Yet it proceeded to treat
the difference between men and women as natural, and in so doing, adopted a protectionist approach.
The Court explicitly stated women are weaker than men and thus, in need of protection. There is no
further interrogation of the deeper relationships of oppression that create these inequalities, such as
the sexual division of labour which renders women economically dependent on men.2°

117.A 1952 Mad. 529.

118.1d. at 530 para 3.

119.1d.

120.In Gupteshwar Pandey vs. Smt. Ram Peari Devi, A 1971 Pat. 181 the Court again held that S. 488 was a special provision
designed for the benefit or protection of women or children whose husbands or fathers faild to maintain them in spite of
sufficient means, and thus within the scope of Article 15(3). The Court again adopts a formal approach to equality, within
which Article 15(3) is understood as an exception to equality, and a protectionist approach to gender difference, according
to which s. 488 is justified on the basis that women are the weaker sex, and in need of special protection.
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In K. Shanmukhan v. G. Sarojini?* section 124(1)(b) of the Criminal Procedure Code was
challenged as being in violation of Article 14 by discriminating between divorcees and wives whose
marriages were subsisting. The provision entitles a divorced woman to maintenance, while a married
woman is not entitled to maintenance if she refuses to live with her husband without sufficient reason,
lives in adultery or lives separately by mutual consent. The Court adopted the reasonable classification
test, and held that the classification was based on intelligible differentia.

In the Court's view divorced women and married women were differently situated. The conditions
stipulated in the impugned legislation could only apply to married women; they were, by their very
nature, inapplicable to divorced women. Similarly, the Court observed that divorced women were
disentitled to maintenance in situations which do not apply to married women, such as, when divorced
women remarry. The Court adopted a formal approach to equality, according to which the differences
between married and divorced women were deemed to be sufficient to defeat the challenge. There is
no interrogation of whether the legal treatment disadvantages wives.

Further, the approach to difference is essentialist - that is - in the Court's view, the differences
between married women and divorced women were seen as natural, as part of the nature of the
institution of marriage. There was no consideration of the extent to which these differences are in fact
a product of the legal regulation of marriage - that is - married women and divorced women are
different because the law treats them differently. Rather than considering the question of economic
dependence and economic need, a criteria according to which married and divorced women may be
similarly situated, the Court justified the differential entittement of maintenance on the basis of the
accepted differences. The case illustrates how virtually any difference, including those differences created
solely through law, can be found to be intelligible criteria, and thereby satisfy the reasonable
classification test of the formal equality approach.

The constitutionality of section 125 of the Criminal Procedure Code has been considered in a
number of cases. These cases have involved applications for maintenance under section 125, and
although the Courts have referred to the equality provisions, the cases are not strictly speaking,
consitutional challenges. In Mustt. Sahida Begum v. Md. Mofizull Haque,'?? the Court held that if the
personal law was held to be final, with the conclusion that a divorced woman cannot claim any further
maintenance beyond the period of iddat, a discrimination would occur between the divorced muslim
woman and divorced women belonging to other religions or castes. The court rejected the challenge.

The court can be seen to have based its decision on a substantive approach to equality in so
far as it considered how the difference in this instance disadvantages. Religion cannot be a basis for
reasonable classification. The court upheld the premise on which maintenance was granted, which is
economic necessity. It clearly states that the relevant criteria must be economic necessity, and that the
section is meant to protect the distresses of all wives, including divorced women, irrespective of religion
or castes, for their future life until remarriage. At the same time the Court does not outline the reasons
for women's economic dependence. It is stated as a fact, and the implicit assumption is that it is a
natural and unalterable condition of women.!2?

121.1981 Cr. L.J. 830 (Ker.).

122.1986 Cr. L.J. 102 (Ori.).

123.In Balan Nair v. Bhavani Amma Valsalamma, A 1987 Ker. 110, the Kerala High Court commented, in obiter, on section
125 of the Criminal Procedure Code:
Though s. 125 benefits a distressed father also, main thrust of the provision is to assist women and children in distress.
That is fully consistent with Article 15(3) of the Constitution which states that the prohibition contained in the Article shall
not prevent the State from making any special provision for women and children... The provision is a measure of social
justice and specially enacted to protect women and children.
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(i)  Posiin

Severa chalenges have been made to the pro visions of the Suppression of Immora | Ta ffic
Pev emn W omen and Chidren Adt (PITA ). Two eerly casss nvo | ved deleges 0 sedion 20 o
PITA. Sedon 20 per mis the removd o poekies fam any aea n te neess d e gangrd pLbl ic
The magsr  a&ebfir ther empow  eed D pdid te posilie w oman from re-enter ing the pce fom
which she has been removed In St Shama Bai v Siate of Utiar Pradesh, 124 sacion 20 was
chalenged by a podiie w oman. She agued tet prosiiLiion was her herediary t rade, tetwas
tealymeasdherv ehood and thet menbars of her famiy w ere economicaly dependent on her.
The wri twasHEdlp imar {yopev et her brdod fom using the po \EOs o PITA faevdg her
from the premises. The Court  hedteteut elered deosin aof emed an the megsraie o remove
any woman belevedblea pcebie fan bs gtinby sedn 20 vickied Ar (% The Court
hed tet podLie w omen weeaipibaprive fo rm o survelance b which dher w omen wee
g adtetts o eenid teaimeant consivied der imination betw een persons who w  eegril y
m 125
In The Sae d Ulr P adeshv. Kagdya , % sedn 20 was agan delaoged as vidding Art ide
14 The Supreme Court n adoptig the reesoneble dessicaion gpoech, hed et the o erence
betw een podilie w omen and norHorostiLie w omen wasa reasonebe  def=n Futwe, te Caut
rued tet tee w eeddd erences betw  eenapodlie w oman who does not demand in the publ ics
neet any et dos on her mov ements, adapciie, whose adiors n pub tpesdfate
impoen of iesr idions on her mov ements and even depor &N The dged of PITA was ntay o
suppress immora 1t reEnw omen and grl s, buiaso b inpove pub crmor &by  removigposlies
fomb usy pub Epaossinte iy o iljos ad ed.caiordl relliors. 127
The deasion in Kaushiya s besedonafo  rma modd of equaliy. Tre df erences between
prostiue and nonrostiLie women, and the dif erences betw  een prosiuies in busy bocdies and
posiLies wo rkng dsaedy, weesanojdyted egiHl tedmat The efed was pred.ce
anabmatoeqay faor theeew omen who f dibte'hd brel’ desd patew omen
waokginb LSy aea. There waso  niarogaion o the bess for the csensbl edifferences. Rather,
poeiie w omen wee sy deemed diferent fom aher w omen because of ther nherent mmoara lity.
The gpproach nat only sigmeiises prosiiLie w omen by jd&igtea imesn o terwo rk, but
also uses mard arstiraos b ddgush temfomd derw omen. Palew omen thus become
inherently bad and immor d, and need 0 be aonidled by harsh perd pro S,
The Court held that the provision was consistent with Article 15(3) and could benefit a distressed father although the main
thrust was to assist women and diennddes. The court ded a Supeme Court dedsion, Ramesh Chander v. Veena
Kausrde, where t Saied et "the broodng presence of the corstiLiiorel empahy far e weake sirske w omen and
didenm wifo rmie peinfitessbhave soH RV ance." The Court ednsdEjHRsanE peve
tad far creliord poETs. The case does nat elabor ge bey ond saiing thet "men and w omen equaly,have teri dt
Danadeqee meas v ehood' and et A k15Qesd ks te Sae © meke geHEHpo \@sfaw omen and
dtlen
124A 190A 5.
125 The dedson was prog lessve in many mpor tart respads. Mot sy, teCaut  was prepared o consder the wo rk
dpoeiew arenassatr akradetenaaime. bexgzed tetw  omen entered the professon because of soad and
economic hardship,  rather than immora lity.
126A 1964 SC. 416 The High Court hed held tet the dasgeion of pow er was uguded and uf  ebed adteew omen who
w ee Sl S eedte sposle w omen, w ee bag teged dfeerly. theguck down tepo \EN

127. Begum v. See, A 1963 Bom. 17 (eda)



Severd aorsiuiond delenges © PITA have been made by hddo  wners. The Courshave
reeded these dhalenges, haing tet i o wners shoud nat be dow ed b ke advartege of the
At 2 These cases also adopied a fo rmal gppoech O equelly, adad erence gopoech o posiLie
women. hSayed  Abdul Khair 2, te Court hed thet the po visons of PITA w ere a reasonabl e
chsdicaion she y oung w omen al over the wo rid were spedd vidims of the vice marke t.I n
Moain uth %0, te Caut hdteew  omen and grb whogitfa poslinwe rediffeert fom aher
women. Whie Sayed  Abdu Khar was besed on the need o proiect w omen, in Moain  uddn, the Court
seemed more concemed with issues of mora lity. Tredd  eeniibion s based on assumpions tet these
w omen are essertialy bad. Tsd erentaion dsguaies them flom equilly and per petuisies ther
dieion and saLs as bed w omen.

(v H=

Severd delenges have been dieded 1 sedion 497(1) of he O iminal Procedure Code which
dlows the Court  t ogr athd in nnbekble cases when: e accused s under 16 'y eas o ae a
woman;sicko ri rfirm.| nNirmal Kumar Banefjee v. The sae 131 e Caouta Hoh Court el tete
(eop: og:1Y] diydtepo \EN hed © be der mined agarnst Ar ik 14 agradpovEm ieed
together wih Ar k13 apo vieon where the Saie was empoweasd b dbw e teetmernt fo r
w omen and chidren. The pro \EON Was hed 0 corsliuie a reesonebke Gsfam ssaf emale, or
a person beow 16 y eas of ae, orani rfirm person,w  eergk d/oref aewh te nvestgin
abdhay teti  d by absoondence o nteff erence.

Whie the Court adops a "o gpoedit’ © te enuely povians t oh wsoie pet
dor menhaway thet means any didnr aher ceidors tet dsadv antege wihin the brcedkr
meanng of eoily. I 50 dong, the Cours undasianding can be seen © ke rmy locaied wihin a
farmal mood of equelly. tudds te po \En by adoping a poedonet posiion whee by w omen
ae D be teged n he same way as a pasn udkr 16 o someare wih an i my. W omen are seen
as wesk, as incapebl eof exadglecr gt nte same way a5 dden ad te im ad tagby
in nesd of poisdn

Srial y, i nM. Gdd v Sae of Rgpshen 22 te Court hed et 50N 2970 e Or i
Procedure Code,hpo g fa gedpo  \Ershfav ardw omen and chidren, was wihn e
soe dA tI1F3 The deason was besad on the reesonig e, far ter pesddw omen
addtenaed eatfo rm men. The assumpion info rmig te decEN htet w omen are carelekes
of the home and thus need to be accommodated so thet the home does nat suffe r. The reasoning s
thus based on an protedionist understanding ot gender and of women's roes in the home. Thee s
iy mterdibdad g wird  dr  imndions thet are responsbl efakeeping w omen
ntetoreadntemcedp mary acegves.

128 hSayed  Aodd Krerv. BabudgJ  amabha and Anather 1974 O, LJ. 1337 Bom). The acosed, a biohe k eeper, debd
s 15 @) ard 16 (1) of he Act as vioag Ar ik 14, on tre bess tet he seins o imneted bewv ~ eng'bard
women. The provsions empow e a gEH pie da baw any premEes o remove any girludoteapd2ly eas
fdesar ying on o being mede o meke her cary an any patin h Moeenudhv.  Seed 196 Q. LJ. 137 AP
Sedion 8 of te Immora | Tr &£ Pev enin) Ad; thet purshes w oren or grk sitgfar te purposss o posilion,

w as chalenged by a bddk  egerasvddig Ar U

1291 d Sayed Abdu Kheir at 1349 pera 14

1301 d & 138 prad

131 1972 Cr. L.J. 152 (Ca)

132 A 1975 Rgj 10.
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E Education

The case law n ths area hes nvdred chalenges to the admission pr adices of educaional
riirs. h oe & of casss, female students have been dened o restrided aooess 1 par [17:
schods and ooleges. T et ided anoess hes been delenged as dsr imneion an e bess of sex ,
and thus,n \End A ((X5) The Courshave oener dyydeite e is. The grounds have
been va redbut the approaches have predominanty been namow ad edrid, foosg fae xample
on the meaning of dsr imneion andbr he yicanee o oy on te bess of sex ".The Courshave
gener ay been unwing © fd such admsson pr adesbhbe dar imreion on the bess of sex dn
consder g these resr idions under Ar e 153 te curs have emphasized te dgedve dte
prades, namely, te alempt b pomoe sthods and odeges spedicaly farw omen. The admission
pades ae haeby seen as pefeeni teamen as auhari zed by Ate 153 Whe te st cod
be suppor Edbya  subsarive mood of equely, the dsoouse o e dedsiors remen info rmed bya
modd dffo el equelly.

h AH Roy v. SedW. B. ™ anadydteDedrdRb Erlimdedgtetronoe
w omen students be admited to Colege A, but anly o Cdege B was delenged as vidaing Art ide
15 The High Court hetl tet tee was o dsr  imneion wihn e meanig o Aride 15Q) ard ydhed
teer  ioed aooess. The Court  adgped the tedica goproach of “only on the ground of se X, ad
counduded that no "disoriminaiion was made againgt the gppelant anly onthe g round thet she was
awoman". ¥ The relusal © admt the gopelant was, aocooding © the Court mayanteg round
d'exbu 'due 1 te nrodudion of a compehensive scheme fa e povEn of edcain fa dlities
o boh mae ad f emae studenis’. 135

The cadrdl fad s tet e was not refused admission merely because she was aw oman, bu t
because under a scheme of betier arganization of both make and f emale students at Hooghly, whth
covered dev  elopment of the W omen's College as a step tow ards the advancement of f emale
m 136

The hag 5 cosst wih a coredive gonoech © gander dif erence ad a sUsianive model
o equebyet sw amekdf  erence m st be recognzed b ov erome historic gy antage. Yete
dedson of the Courtwa st irmly bcaied wihn a fo rmal model of egualty. Whie recognising thet
dsr  imneion nvdres nvidous deindions, the Caurt adoped the fo rmal equally approach o the
teiorehp et een Ar s 151) and 153) ad as such, aoud had et e po \|T8farw omen
wee begivee, dhah tey allowedinvoous dsr mneion agaist men 3" The Court  cd ot coneckr
involous der imnation wihin the broeder conext o Usaive neq s, buaiwafo rmal
eqLely ane X ahtein \oous s imnaiion can be dreded equaly at men as aw omen. The
ayd eene s tat Ar tk 153 prms tefo rmer, ad mat te ber.

The Court  subsequenty noed te e xdEn o ex fom A it 29Q) whth dseb oediay wh
admssan © educaiond nsiuions: 138

138 Supra noe 19,
1341 d a8Dpaalr

1%1d
137.1 da&lparad
IBA k2D dte Cosimpo vibs
() Anysindted asedighntetri toydhthaany prtteedfha g acdint Brgece, safiaate
d i tsown dd have ter gibasxve the same.
(9 Nodzen sl be denied admssn b any ed.caird insuion merened by te See o ey ad ot d See

fuxdsong roudsaly o ebm race, case bnguege ar any o tem
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Tret amers of the constiuion may have thought that because of the physical and menial
dfferences betv = een men and w  omen and consider  &ors il teeb, exdusn of men fom cert an
Hioss vgw omenonly, advev esaw addnabe hosie or ureesonebk &r men ¥

Ths pes3g i eene b'ph yad ad mare oF eences betwv  een men and w - avel' s kAt
Whie the Court cbes nat spedicaly endose s el Seement of reural and essentidl gencer
dfferences, t hefale © netogge the assunpions suggess tet t 5 ot seen as aonoversaland
infad &t aoss tis vew of essaril oF erences. 0

h Unvedy o Medras v. SeaBd, ¥ anade dedg tetw amen studerts not be admitied
10 alisied adeges wihout reosving el per misson was  delenged as vidaing Ar 15 The
Court hteteuvedywas nd part o e See win te mearig d A e 2 adstedae
nat et o the prohblions of Ar tt1h 2 How eve, the Court then consdered the reltionshp
betw een Ar e I5ad Ar e 200 o te Caslim, ¥ and hed

... Tret rue soogpe o Ar e 153 5 tet ronderdg Art idelqD),i twill bel aWwd fate Sae
Deb Ehalcddirs s/ faw omen and that the exdusion of men sudents fom such
s w ad i atrav ee A 1) The combined eff  eddfboh Aies 159 ad 29 5
that while men students have ror ight of admisson o w omen's coleges, ter gtdw  omen to
admisson in aher adleges s a matier whin the regulion o the author ies o hee ades. 144

The Court f uther discussed the reasons under hing these admission polices, namely, te
rakEtn umber of women's colleges to accommodate the demand.

habe st df s, te ddmat d s fo r femeke sideris wihin eduicatiordl indiuions
has been the subject of constiuional challenges. hBHv. Sae of Mysore, % faexample,te
Superme Court hddtetA fide 15(4) coud nat be inepreied 0 as 1o render 15(1) n ugatory, and
tedae, teesgrv aions cold it e xceed 50% An issue that has subsequently ar Ben s whether
the ddment of seats for w omen constities a reserv ation within the meaning o 15(4), and thus,
wheher the aldment of these seals © be constlered i calouiing the pernssble 50%. Tre pdH
appech 1o the issue has been dvided Someimes this dament o seats farw omen has been held
okearesav an ¥ Oherimes that doment hes been desgreied as an 'ndcaion of souee’. ad
mtaresyv  dn W

10 Supra noe 19 a 831 pra2

140.1 d But te Court dededOT Ue an the rebionshp beiv eenAr ts20Qad 15

141.A 1954 Mad. 67.

142 BElcodrdoswf dwhhtesgedAr tb5alftey ae Sae marnaned; te Uvesy o Medrass
Seearkd but nat seie meinianed.

143 Supra noe 14l a0 para9 [fearEnd'E& XAt 20w aud gpear © be a deboer ae depar  uefonte
bnguage of Ar ke 150) adis djpd m et have beenb kave i te edcaiord ahories b meke teownr Us
skedbteodosadapf orce on them an db N b admw omen'].

1441 d

145A 1963 SC. 609

146.ln  Subhash Chandrav. See,A19B3A 2% the Court hed tet te aomat o ssas far w omen in medcal schod was
a e vain ad tus, bletken b acoourt n el e A 1leservaion o sees. The Court HH [Sbat ides
Qad@ d At 15 dsdyw amen and chiden S/ asditdg rous.  Fre See Cove rnment makes gV drs
for tese gioys t caat be sad et dessain s tbessd onr ardd eeh  Thededved teeesrv  ds
ifavardva rious categor s of candobies B o viogly 0 meke geHpo \iEnfa teads awxement] The Court ts
oonduded thet such reserv aions were wihin te soope of Ar I} addmad ed Ar tRIX)

147.n Sukhvinder Kaur v. Sk, A 1974 HP. 35 the Hgh Court 1elead D teet te domat of ssas far w omen, as we |l as
toe aoed fa dher v ee caegr  ies which dd nat come wihin the defniion of beckward dasses as 'feserv én

hPadmarg Samarendra v. See of Bher ad adbher, A 190 Par. 266, te Cout hed tet e sbmat o sses fo rfemale
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F. Fam yla w

Corsluiord deleges b f arlybws on theg rmoud of sex dgr imraion have met wih ve ry
mixed 1. ¥ In some cases, te Caushave hetl tetbws which test women dff erertly then men
aedr meoy ad thus, n \iHn dte eg ey g antees.  Indeed, some cases recognise that
tedsr imnaory treatment is based on se ¥t atiitdes and pr adices which renf orce W omen's
Ubodinaion The approach adopted by those coursb aedfo rmal equality and samenessw omen
and men are the same, and thus aught 1 be tregied the same n aw. How ever, aher cases have

iged te deleges O f arybws.  These cases, though akso adoping a fo rmal moddl of equally,
emphesie the dif erences betw  een w omen and men, and thus, predude ineogaion of susarive

neopees.
()  Dvore

Sedion 10 of the Dv ace Ad (1889) which pro vides that a husband may pnfads ace on
the bess o her hudoands adliery couped wih desert iy crdy, rape, i roet, rape, et abgamy;
has been dralenged as vioating Ar s 14 ad 15 hanearly case, Dwa rdaBav. Pd essor N
Mathews, ¥ the Court  held et sedn 10 was besad on diferences n aduery commited byw  omen
and men, and thus consiitied a sensbk def=n

A husband commits an adultery somewhere bu he does nat bear a dd as a resuk of such
adlery, and meket  tebjmeedddhsw s 10 be maniained by tewle.  He cannot bear
adtroswe bourd © meren e did Biftewe commis adukery, she may beradd
s et dah alkery and the husband Wil have b i s jree dtadw ke bl e
0 maren et did uder s. 4B W

Acoording o the Court teed aass jded te oF egtg rounds fads ace, and Sedn
10 was uphed
More recertly, n Sv apna Ghosh v.  Sadananda Ghosh, ! sadin 10 was agein chalenged Jiss

rexewig te jsicaion far ts po vision-namely-that a husband w oud nat bear a chid o be
mainained by lbwie,  buawe might bear a did o be menaned by herhusband, = te Cout  hdd

Suderts was maesmv  dnhnted . Resrv dshwo  Iveteddmatdsss'far te reesn tet te pasos
for whom the seats are earmarked shoud be educationaly, SaEya akr dybeckw  ad and requie poedar. | nt s
case, amodng o te Court tedmatd sesfaw omen was mifa  tseesn bu t rabher, besed on te Sais
need for moe f emake dodos n gove rnment hospiaks. Thus, The Court  hedtette ddmetwes taesav danbu t
an abmernt of souce. The Court  f uter hed tet se te iess far te domart was te see nesd fo rfemale docors,
the ddment was mt'oyonteg ouds ofsex " ad ths, od ot ke A 1560

148 Cheleges © soH iEfo rm in pasord w, on te bess d g eq ely r ghs uncer Art . 14 ad 15 hawve genera Iy
been dismissed by the Cout s. See, faexample, Gogireddy Sambireddy v. Gogreddy Jay  amma and another A 1972 AP.
1% As  Seervd  roesit hes garerely been hetd tet [he See b eld b posed by steges and 1o consder whether
any pericuar coom ulygove rnedby e pasod bw i sripe enough fo rr orm to proceed| SEERV Asyrarme 10 a
408 The foas df the sbsequent dsaussn s tus on aorsiiordl drekenges gpedicaly deding wih alegeions of sex
& imneion wihn per b pasod iwss, mteshbev  end  eetpesod hws.

149 A 1953 Mad. 792.

1501 d a8 parad

I5LA1989Cd 1

12 The Court roedtette alydf aefa  tspo  vEwastetsaedn Dva rkaBav. Mathews, gpa el apaa
3 namely, where the Court held tet see the hudoad even by commiling adlery 'thes at beradd ss a et ad
maketadtidtswie © be marianed by tewie; tewie by coniing aduery "may beradtassaeatd
such edery and te huserd Wl have b Ettstsghreedtadwiebe b meren tet dd uter Sedn

488 O iminal Procedure Code.
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| woddl ikebtikteeven asaumg tette By b e ssa et dadbaos ner

course may athewise be a reasonabl egrourd far dessicaion betv een a husband and a wife
permissbe utr A e 9eawie conceves  and the husband does nat only because of

the peculiar ties of ther respedve sex, any dsr imination on such g round w ould be a
dr meinanteg round of sex alone againgt the mandatory paddndA s 1538

The Court , however, conduded thet the case could be decded wihout a deter minaiion of these
BEs: My oy endeav  arsbdaw the aenion of aur conoemed legebiLie D these anedhorsic
incongr  uies and the po \Ers o Arie 15 o te Corsluin falobig d dsxr imretion on the
ground of Refgion o Sex adaobA A sigaarf aefo rfour decades wih is soermn
ded/e t of rame a UCC.

Ontef as,te Caut cafirmedtedv  ace daaee nfav ardtewfe m te grounds o e
husbands aduiery, cruely and desert in

Whie the dedsions reached in these o deeges D s. 10 dteDv oe Adw  eed eat
te reesog ifo rming the dedsors B 9miEr in meny mpor et repeds. Firgly, baoh dedaors ae
bedwhnafo rmel mood of equilly. hDwa rdaBaw omen and men w eessmnasdr eert ad
ted cesmgdigfa e d tesimat Ghogh, the Court simalyagadtated erences
betw een w omen and men might be the basss for a reasonabk s far tepr posssdAt  ide
14 Howewe r, te dedion n Ghosh r ned on the Cour B apoach o A el The Court  adopied
teboyoteg tound of =X gaoech D Ar e 15]) adtaany diffeerH tegmat oan te bess
d te podove differences betw  een w omen and men w od aorsilie dsrimineion oy on te
ground of seXh teCart 'sview, sexwas an asolgy paed g iourd far dessiein ard s,
sedn 10 o te Dvace Adt which dd ndt test w omen and men the same, was hvHn d At ide
) Rr  te,tetvo dedsors adopt ve ry smir gopoaches o gender of erence. InDwa raaBa
ted  erences betw een w omen and men jusified the dif eetg rounds fadv oce. In Ghosh, the
dfferences betw  een w amen ad men dd nat sty the of eetg rounds fads ace.  Nowihsandng
te=d erences, women and men had o be treated the same. Y& boh s f ocus on the same
g d eences o reprocudion Bah decsors view teed erenoss as naurd adastealy
posshe  jdemfated aeniH tedmat Boh dediors adpee e bidogcdl off erences of
reproclidon wih the gander o erences thet have been socEly cosr Tecels | erences thet have a0
come D be viewed as neird  adie bl e. The dedsos ae info rmed by the same understanding
d differencete only dsindion betw een hem bag te gl Syicanee o ts df erence. The two
Oeas0rs, doohd e|nt nher resl can be ssen as beaied wihin e sae dsoouse df fo rmal
equdly and ave ry sviar dsoourse of gender dff erence.

() Resiuion of Conugd Rghis
Sadn 9 of the Hou Mariege Ad, which po \isfar te amedy o esin o e r gs,
hes repestedy been ddlenged as \vidding Ar [1:3%] % n Saedha v. Venkata Sub  beish ', te Court

153 Supra noe 151, a3 para3

1541 d a3prad

1561 d a5pra Moe spadcaly, tedr orce decree was af med'ontheg roud that the husbtandespondent is guly
dalkey couped wih such o wely as wihout adliery w oud have  jdiEd a deaee of jOtH sgoar aion ad a0 o
adley  ocouped wih desertion wihout reesonebl eexase fatvoy ears and more”.

156. See aso Swa rg Gagv. KM  Gag al978 Dd 296, n coretlr mgtere pesnd's. 9 wheren te Caurt hedl tet
anyl aw tet gave husbendsthe e xdeve  rigtb dedke te pece of te mer imonial home wihout consider gtemai s
dtew esdmw  abvbeA U

157.A 1983 AP. FH
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hed tet sedn 9 dd it mest te tr adiordl desdain e, ad was tus unoorsiiLiorel The

Court  noed tet Sedn 9 dd mat s imneie betv~ een husband and wife oni tsface, i nsofaess'te
temedy of resiiuion of coruge r Os's 'y av gbkohwie and husband’, and & thus
‘gopaenly seies te e ely £ B Nawihgardng ts fo rel eqpaly, the Court tenumed s
aernin o e g alon o the remedy.

har sxH iedy, ts et imorH remedy 5 ound used amost e xdas  d/by  the husband and
isrady Iesr edbbytewfe. . The reesn far tsne/sihtef atdted erences between
the men and the w omen. Byet adygadexee far iestind arjdr gstefe peErndte
vife i sl ikdyble deed i evably whereas the hushends can remain amost as t was befae. Ts
B 0 e Fs te wie who has 1 beget and bear a chid T atd bu tere bl e
consequence of the enf acement o tis remedy o s tew &tuegsdfe ad pev ers her
fom g te s e ue  remedy. Thus the use of the remedy of restiion of couge r gsn
resity becomes par el and onesed and av dbe  aybotehsad 150

The Court tshed

As aresd ts |medy wo rlshpradce orly as an engre o gopresson © be operaed by te
husband for e berelt of the husband agandt the wie. By tedig te wie and husband who are
nherently unequal as equiks, sn9dteAdd edster Uedeydpoedndtebw. For
thet reeson te fomdl enuely et Sedn 9 o e Adt ersures camat be aoopied as corsiuionel 160

The Courtin Sareetha conduded that notwithstanding the gender neutr dydtepo \HOS
iegadng e resiuion of aonuce gs, thel aw had a dsparae mpact onw omen. Thebhw i used
pimeri  Iyby husbends againgt ther wves rabywves againgt ther hushends. Accodingly, te Caurt
conducked thet the law oper aed "as an engne of oppression’‘against w omen.The Court  tus moved
beyadafo rma equally aopoach o consder the subsianive nequalies which are produced by te
oper andtehw.

The approach in Sareetha, how eve r, Bt erely umcbbe F irgly, whe te Caurt seems
onteaehadibe ey igat fo rmal equelly as nedeqLete, e Brguege of e dedan an e
aher hand reiains ths understanding of eqielly. Faexample, the Caurt spedicaly coducks tet
women and men are unequals, adted  ore ought nat be treeted the same. The conduson 5 cast
n te brguege dffo rmel eopely r arerteanmo vighbey aut Moreover, te decEN 5 pdb eeic
nigpoecho o erence. hte Caut 'sview, te nequelies podloed by tehw aearEtd
ted  erences betw een w omen and men. The Court foouses on the bidogical diff erences of
igaodldn and pesas te oF erences betw een w omen and men as naturd adire bl e.Ydtee
5 much more at siake ten g oF erences. The oppression to which the Court r desnmt
mady te poda of booged of erence. tspadddtes xd dvEn o Boour i garer dad
te sH ebrs i dl ierig n part i al &, whch have been consr  uded around these bidogeal
dfferences, whereby w omen have been docaed te resporddly far dd cae.

Whie w amas e n did reering s ofen seen as a reiral conseguence of w - amas e in
ddber gadts,as oy e mined bodoged o EENCEs ae reev atalynems of

181 da3kB3paB
1 d
1 d
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pregnancy and breest f eedng Bey ond these earlypr s dif ancy, wamers respordly far dad
@ebasuH dareral phenomenon. Howewve r,n Saedy tee oF erences ae oolpsed, and
w omers e in did cae b seen as a retrd poclat of koogcd oF erence.

The approach of the Court O equally 5 commendebl e, i nsofar as t reooyees te inpedt
diex ngonw omen. Howeve r, te gpoech b oF erence is somewhat prab Brec n ofaast
el ts o eene D aaurd ae. The dedson exempliies some of the diemmas presenied by
dfference. | fdifference e 6,  adnmeashnteves didiles, tentim  ust be recognised Ye t,
n ooy Ey df erence,we rikef orang the under Mg socal inequilies thet produce these
dfferences. hteaexd Saechy, e demma s how D recogrnise e impedt of dd reer g
w omen, wihout reinf auy the o neopdlies e have procuced this se xuel dviEon of Boaur.

h Hervinder Kaur v, Hermander Singh Choudhry; 8 g5in 9 o the Hdu Marriege Ad was agh
dalenged Howeve 1 ntsae, the Dehi Hoh Court reeded the drelenge and dedned  fo llow
the cae of Saeeta The Court  noed et whie Sareeha was based on the asser Inte'aaifo r
ielim by tewfe i sragtswasaytrep ior © the enadment of the Hindu Marr Boe Ad
Since the Hindu Marr Bge Ad was amended in 1964 alo wig eher perty of temar EBgpDpPAN
under secion 13,

There b campee equally of the sexes here and equd proedion o the awss. 162

The Court was only concemed wih fo rd eq elytet s, wihwheherw  omen and men wee
teed asfo rmd equals under e Bw. There s no conscker andtenpeaddtehw, rontrn -,
whether there 5 a dgpar de mped ofte w on w omen.

h igedg te delee, te Caurt f uther hed et the Gorsluion aught it be ged ©
tef amiy.

irodudion of Corsiiiord Law in the home s most nappropr— de.l ti sl ike nioduag abu Il
n a dia sp. It will proveblearuhess desioyer o temar spinaddtaisads
fa. htepi vagy of the home and the marri al ife, der At 21 nor A 14 have any pece.
hasdre ghere whith b a once most nimeie and ddicaie, tenodndtedpr ks
o Corsiuiord Law w have ted etdweak ening the mariege bond 163

hteCurt  'sview,teguandadirdbw w od encor  ae ppnwihn te e td
rebionshipiigaion which should be dsoour aRd as far as possbl e.

The reasoning in Har vindker Kaur s a dassc siaement of the undersiending of the famly as
pivae ad o te publ idpivee cHdn Tref amly 5 undersiood as pri vee, ad s bey od the
appropr  eergrv eindtebw. This publ  idpri vaie dsindion hes been an imporfant dmerson o

161 A 1934 Dl 66.

1821 daBbppadd

163 The Court futea tbedsutesadgdtef aryespi  vae. adhwsbey  adte sogee o the Corsiuion [ "In
the home the consider ante ey dEsEte rera Il oeadd etwhithausfao EnteeaGart s].
Id gprads hyyort of i tsview, te Court ded te 1919 Brgsh case o B arv. Bdfar2KB5/1wihinkvew
["...illdraes tet te hoe dFeve ryaesbhmhbs ke adfo riess.  The spouses can daim a kind of saoed proedion
behind te door of e amiy home which, gener ay ey te ol ahorly may not peretree. The introdudion of
Cardiiordl Law o te adary domesic rebionshp of hushend and wie will strikeateve  ryoodteesrgp
adwheaf Uil souce of dsseran and querdig}
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tebdef ocementof w  amens subodinaion B W omen havet radiordly been arired b te i vee

greedtef arly, sswes and mohers,  ssesad dages ad ter aoess b te plb Egtee
has been denied. The publ idrivate dsindion has been used 0 insukaie fom legal revew the
o imeintetw omen f aewihn te i vae peedtef any. Dy meoypadoss, ranging
fom uneq d inher bergs, t os exdaat bwy Oesth have been ad aoninteble e
on e ground tret ey aoour wihn e i vae sanduaryd tef amly, ad thus bey ond the scope
dtebw.
The conduiorely o sedin 9 f e Hdu Var Boe Ad was cosdkered by the Supreme Court
n Sarg Rani v Sudarshan K umar. **
The Court  hedd tet iesion of aorucd righs od ot videe Ar Ut ming the
dedson n Har vinder Kaur and ove rruing the dedsion in Sareeha, Aocoding o the Court
hithtm et ke borre in mind et conucdl gseter gt o te hugbard o e wieb
te sodgy of the dher Joouse 5 Nt mergly a aeaiure O e Sailie. Sudhar gisiteatnte
very rduion of mar ap. 166
hteCout 'sview,teew ae suioet poosdrdst eguats o prev et sedon 9 'fom barg
at yranny, and tet the deaee was only inended where the discbedence wa swillfu.The Court f ute
hed tet the deaee far treeindaArgs 'seves a soH pur pose as an ad b te
pevenion o te breddp o mar ge', and thus conduded wihout any f urthe eqely adyss tet
tod ke Ar X% Whie the Court impidly adopis the goproach ot equally and gender o
the Dehi High Courtin Hervinder Kaur, t desme  xresdy shie ardev dpkown viewsn ts
Wd 167
(i)  Succession Laws
Several chalenges have been made to the laws of succession, These challenges have
overwhelmingly unsuccessful. In Muka Baiv.  Kamalaksha *® hindu personal law which excluded
164 Madhu Kishwa r, "Some Aspeds of Bondage: The Dend of Fundamenid Righis o W omen', MANUSHI 31 (J  anFeb 1983,
agigtatef ary sudue n hoh et aces the subadnaion of w omeninaway  tet pedidesw omen's access
o fundamend r gs. A3 dewi tes [Tref egiure which most dsinguishes w amers oppresson s tet the derdl
d e mogt ke 1 g tkes the it adf aemcet wihn te famy. T s dre o ef av/ eytetetaddte
governmert or of any Sppzgcecssye agenoy s seldom visbl ei nkeepngw omen oppressed.  Thet 5 whyts es/b
damiss such vidkiiors as i vatefary dfa i rsraher then as sood and poicl ssLes. Bifwee xamine dosely how
thefamy ndors nk eepng W omen subjected we can begn © see how an e e fary udure eoves @ ud
support  fomtegove  rnment and the staie through va rasbws adr uesdbeha  vourwhoh bgimee the auhori tyof
the male members ove  rt fel ives o women members of the f ar See also NANDITA ~ HAKSAR, DEMYSTIFICATION OF
LAW FOR WOMEN 58 (1986); Nadre T ab and Eizabeth Sohneicer, " Pegedvesan W omens Stbodingion and the Roe
dlawh THE POLITICS OF LAW (D. Ki ysed 1BFr anes Osen 'The Myh o See herv eniol I8MCHL . REV
8501985,  udy Fudge, 'The Publ idRivee Dddm The P asbies dard te Lik b Furter Femie ugges'!

25 OSGOODE HALL L.J. 485 (1987
BA 1984 SC. 152
1661 d a 152 parals
167. t shoud be noed thet the Supreme Court dd nat commert an the hddng in Har vinter Kaur regarding he nongppcally
o te Cosiin b te B g N o e army. Fute, more recert cases nvoling delenges  persordl Bws
haverddi dlyfo Ilowed Harviter Kar n o far as e nmigcally o the Gordiuin o te e ieg Hon of te
famy 5 conoer red Fae xample, i nKrshmaMut  hyv. P.S. Uma. A 1987 AP 237. Sw apna Gosh v. Sadanada Gosh supra

noie 151; and Laiiha Udthay amkar and another v. Union o inda and anaher, A 1991 Kar. 185 teausw eewgb
consider constiuional chalenges o the Hindu Marr Boe Ad, The Div  ae Adt (1839). and the Hindu Adoptions and
Manntenance Ad, respedive |'y. The dedogy of pri vacy was mhvok  ed ashnHar vinder Kaur, b peduck an adyss o
teoper andtepoviErsdebig bte b g dtef amy.

163A 1960 Mys. 12
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legimate daughiers flom mainenance flom the estaie o ther puiative fathers was chalenged as

ViHg A ttX h igedig te delege, te Caurt el

Tref attetebw makes no po \Enfor the manienance o an kegimaie daughier canat
be sad © amourt © deimneion againg iegiimeie daughiess, such as woud amourt © vidstion
d Atk 14 dte Goelin 169

The reasoing in the dedan B erigly codsry. There 5 no consder andA ke
law, norany amayss o why the dsindon dd nat amournt © dsxrimreion

Chalenges o the Hindu Suoccession Ad, 1956, onthe g iourd tett osr imneted on the bess
d'sx baugt ov ewhelming by men have been reeced by teaut s. Faexample, n Kaur Sroh
v.Jaggar Shngh ™ Sedion 14, which po ksaf  emee Hduwhter gtdaedieo wneshp ove  r
her propertywas dhalenged as dsor meoy 7

Whie the Court a cknowledged thet the Hindu Sucoesson Ad dd aeaie an gpparent anomaly n
the pow  @as o derdin of popert y, tred tet te eovd o such remained the prerogaive dfte
BgHue, o te aut s.The Court  hedte'tmay w detanewd teife riorssapyed
bytef emales, teleghetogttopttef emales on a higher pedesial’, which was win
tepurv iewdARIR] 2 tf uterhddtetw omenasadasswe  rediffeent fom men as a dass
and the legsiiure had merely removed te desy dacigow omen.

hPa rigp Sigh v. Unon o inda 1B Sedion 14(1) was agpih dhelenged as viding Ar =1
and 15(). The Court found that sedion 14(1) was enacted 10 address the prob Emf aced by hindu
women who w ere unebk b dim el neest in poer Esite ied fom thar husbands, butrater,
who coud enpoy tee poper - Eswhteey oiors aieded © wib Ws esaes under hindu . As
a spedal provison nendked © benett and proiet w omen who have t rediongly been dsxr iminated
apehEms o ao0ess o propert y, i twas nat goen o hindu mekes 1o dalenge the pro \EN a8
hoeke ol imnation, Rather, the Court conduded thet the provison was poieded by Ar t®153
withnwew, " overrides dese 151). 174

Whie the Court thus upheld the povion, the gproech  equaly and © gender on which £
dd S0 remains undear. The deason coud be info rmed by dwerapoedve approach W omen need
H povETs D poedt tam) a a aredve appoach v omen have M ybendsr imneied
agpid ad requie goedd po \EYB D aoed) The Court 'sr deee D te radord pdb brs tet
women f aced n properyownershp s suggesive o teks.

InSonudei Y  eshwatJ abhar V. Baa Go vidh Yadav —and Others ' sedion 150) of the Hindu
Succession Act was delenged as dsx imnaing on the bess of sex and s bang in viodon o
Aides 14 ad 15 Sedn 15Q2) () povioes et the popery e edfomahded daf emale

1601 d a 183 parah
I70.A 191 Pun 480.

171 Tre s aged tet te ef et of sedn 14 was ckrinrein n te pow es o deren o paer ty betv een w omen
and men. Whiew omen had by virte dssdn 4 asdeo wnashp and thus absdlie righis o aerdion, men who wee
gill governed by the Punjgb Customary Law w ee nat fee © dgpose of ancesral immoveabe popart yby will.

1727 d a48B prall
1I73A 1985 SC. 165
174.1 d & 1697 praG
175 A 1983 Bom. 156.



Hu dying nesie W devo Ive yoon the heis of the husend, wheress s. 8§ dedig wh te pooart y
of a make Hindu dying intesiaie does nat meke any such pro visON regarding proper iy e Eedfom
tewe.  hgadg te delege, te Court hetetter uessw e eneded wih the degr nienion

deasr igtearhuydtepogaty wihn te heas fe. The assumpion thet property sod
be passed down  tough the meke Ine 5 0 deedy held that the Court does nat quesion the gender

hiss of the assumpion. The heore do  imndion againgt w orenhinher  iance hes aeaied a norm-

thet praperty passed through the meke Ineand 5 agast tis norm which any ddegeste
pradice are measured, and ulimetely reeced

(i) Maintenance

Corstiuiondl delenges have been drecied © the mainienance pro \EOB O eVE ral fary bw
saes. hRranananda Banerjee v. Sm. Swapan Banetjee and Another 176 s0ion 36 o e S
Mar ege Ad, whch po \sfaagr at of dmony patee BEbawe was delerped a5 \Vicding
Atels h uhddng the sedm, e Court bttt clar imneie aly on te bess of ex ,
bu raher po vided mainienance where the wife had no independert income suficent for her sypport .
The Court f utehddtetevenissdn B dd der imree on the bess of =x dore, i twoud be
poieded by Ar T3

The Court  hes goaoadhad te quesion of the cordlilionelly of sedion 36 fom te pagedve

dfo rmd equely. I ni tsefforti yhadd te povamn, te Court st adoped the tednicdl goprcech
d'oyonteg round of sex . Raher then vie wing w omen's economic dependency as a socially
consruced gender o erence, teCuut severd sex fom what sex SOy s, Trefo rmal model
o equely 5 edhoed in the Courts undarsnding of ds mreintet 5 - ss any cehdn an te
prohiied groundswhich s usied under Ar k13
The diedve o te Caurth 5 e b kbt Bt sa.gt b yddd g ey
desgned 1 address womeris economic dependency in the f aniy. Howewer, tsdgle o be beler
srved by a subdanive gpproech 1 equally, whith dieds aienion b whebher te rue in quesin
ati bues b te dsadv antage of women and a comredive approach 1o gender, whchackno  wledges
tetw omen may need © be tresied df erenty o make up for past disadv antage. Within such an
gppoach, the pro vison coud be uohed onthe g ioud tettekes ek of eence b aooourt
compensate for pestdsady antage. The redly dfw omen's economic dependence, aiygfo rm the
sextd dvian of Bourwihn te f amy, reques tet poETs eX8 D Iegze and compensate
women for  this dependence. 7
V.  Conclusion
I s peper,we have atternpted to pro vide a comprehensive ie\ew of the High Courtad

Supreme Court  Corsluiord cses n X dr mEnW ehawe aged tet s e ws mai ly
iformed byafo rmal model of equality-that is-an undersianding of equaly as sameness, ada
dgLelicain o tose who ae eert fom an eniement © equely. W e have t redbev dte
ways hwhth ts uthsadg d eqely hes eed D af ok onte ey awedEdy o erence.
176.A 1981 Cd 123
177.hk  EraMut hyv. P. SUmadeu A 1987 AP 237, Secion 24 of te Hdu Marriege Ad was chekrged &s viHig Art ide

14, on the bess tet a goousss By for dmonywasv  ague,g thlyas compared © the Dv aee Ad, Where a

hudoerds By far ammy was expessy imied © a maximum o 15 o his noome. habrigf decan, te Hoh Court

repded the delenge, ad hed tet e was o n \idos cariminein o udLe destly D te wie or the husband.
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I one set of cases, teaushave hedtetw  amen are dff erert than men; tetw omen are
w eaker ad in nesd of paedn Tsd eee Bldbw ey dsrkew omentoany dmbp
eqely. I yohdding legshion, s goproach cannat diinguish betw end eod edmet ta
dsadv  aneges and difeerd teaimart tet adv antages. tamndew ads, ddgEhbeveen
g tettr teatri  bues bwamat shadmaion, and legsaion thet aiemps o coredt o
compensate far tet sbodren Raher, anyaddd eeH tedmat an ke jdied on te bess
thet wamen ae essenily and bdogicaly dif aat

I the second sat of cases, teaushawe e tetfa te purposss o bR w omen and
men are the same, adted oe m g be tesied te same n w. The sameness approach has been
usd b yddd g tet iess w omen and men the same, adogi ke downbHN te s
warendf eal. However, i nstrkgdown the legiliion, this apoach cannat detguieh as beiween
dfferenil teatmernt tet dsadvarieges and df e tegment tet adv antages. Likete posdoe
gopech, tere 5 no deidion betw e poedore b tet s imnaies againgt w omen, and
coredve legisiation thet attermpts 1o compensate far pest dsoriminetion. In compar son o the
protectionist approach, the sameness approach w addai ke down boh proedionst and coredve
BN

hata <t ofo rmdegsly, we have desrbed a seoond suiosnive modd of equely, and have
atermpied 0 rev ed te ied exatowhth ts aer rdze BN d eqely hesifo rmed o
inepesos. I tis mod equely s it a quesin of ssareress ad oF erence, butraheraquesn
ddsadv  antage. Wihin a subsianive modd of equally he cenral quesion s whether the impugned
legrshion corri butes to the subordination of the disadv antaged g roup,abovercoming that
subodination. This model of equelly aeaies spece fara thid goproech © gender o erence, this
a comedve approach.  This thid, though ve ry smal, set of cases recognises thet © comedt o
compensate far pscsr  naion w omen m ay have b be tesed dfeery.

By addg df erent quesions, ten te sUbsanive gopoach 0 equally can dredt atieniion ©
and dsingush betw een poedve and aoredve b et B, russ tet aori buebw omen's
Subodretion, and r Ustetaxri buebov  evoming tet subodination This model can be used ©
gri ke down poedve Iegein, ad b ydhdd caredve 2952 g Moreover, ts mocd o e ely
dkaves room for a sameness approach-that is by focusing on the relative adv antage and
dsadvantages of womerthe inquiry can ked © the coduson tet na per ol are X, gender
dfference aught © be reev at,axdw omen and men ought to be treated the same.
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VI. GENDER EQUITY : MAKING IT HAPPEN”
(STRATEGIES AND SCHEMES OF GQOVERNMENT OF INDIA)

Poornima Ad var
Pr ologue

On the midnght hour of August 14-15, 1947, when Inda aw oke t 0 “life and freedom’, most of
s 10 mnw omen scarcely knew whatte “  Tratwih Desiny' was dat \Vidns of pove rty,
g ance and oppressive oH e s, t ey hady krew e ceshy adwho aorided & Tr ue,
the same coud be sad of the mer ity of Indans —men and w omen. There w er the beckwad dasses
adter ibal comm  uniles who, t o, were steeped in the same quagmire of wa i, i lliteacy, i ll-redth
and supasion W omen were the most backward and most oppressed subrsection of eve ry sedion
o sy | ti salsot rietetnhdes brg by, ididlllw omen had r Bnbkv s of emnence
—ba rydps,ssHaeven poolical — which woud have been the enw o teexan ywhere
ntewo rl d Gadhis messimaadzain far noes feedom hed a0 nvo Ived wamen nbage n umbers
fomdg aa of Sy. The leaders of w omen's mov ematasitene ¥8ed, ako hed nierreiordl
Heges wih te s aget ad the antimperi dig | dbesdte W e &. But ts oudhed oy ave ry
sdmhor ydw  omen and the mass invo Ivement of w  amen in the freedom s ugde wasan  BEed
ddave rysgnicatand pow gille  xpresson of w omen's powe r. Sofaasteov erwhelming
major ydw  omen were concerned, how eve r,tey represented the mast backw adf ace o Inden
dtizery. Hady 7 per cert of them we rel itaage  lfe expectancy was a bare 37 yeas and they wee
gt © deleig deeeses and o eed maer mdmort dityof a rae as high as 1000 per hundred
thousand velits.

The sAlwa  ris who led Inda D is Independence w egeaw aetdafterew inda o ter dears

w as 1o become a reslty, i twould need sodial engineering on a massive scae, n et of e
backward and gopressed sedions of the couniry's popukiion and aoove all, i tswomen. in 1931, when
Gandhiji was standing on the deck of a ship taking him to London, as the spok esman and
igpesaEve o neioreit ok o e secod Round Tabk Carf erence, hewas asked by are wspaper
comespondent as o what consdiuiion he w abdlr ingbeckfhe adhept Gadijs eywas" |
dddi vefa a Corduin whith wi rekese ca fom dl tr aldom and patronage — | shal wo rk
far an Inda in whith here sdl be no high dass ad bw dbss of pege — Woamen shal enp yte

same r_ights as men ...”  (emphasis added)
Consiiui

tsrdarp rag tedae, thet when Indéls Replb ican Corsliuion was wri tten i tvilraed
wih the same oy senimenis and gavea & mdfoa berd ad eceler Bn adk.

The Preambk © the CordliLion o Indla begenwih e r nggw ack

‘WE, THE PEOPLE OF INDIA,
having solenly resoved © cordiLe inda inb a Sov ereign Democr  afic Republ  ic,
and to Secure to ALL ITS CITIZENS;
Justioe — socel, econamic and polical
*  Member, Naional Commisson fo r Women

# Thsa tka ignally appeared in the report "Gender Equity : Making It Happen" — A Pub icion o e
National Commission fo r W omen, New Deh




Lierty o hought e Xaesson, bekf, fahandw  adig
Eouelly of sais and of oppor tri;

and to promote among them all
Freern ity,assr ing the DIGNITY OF THE INDIVIDUAL and the unly of the Naiion,

In our Constiuent Assembly ts " day of November 1949
Do hereby  Adopt, Enact and Gve © ausaves tis Codiliin”

The Constiion was gven unto themselves by teP eqkdihdb-dkP eope, men and
women ake. Adtamed a sear ing such endur v desasjeme, ady, fraad nyaddyiy.
And these precous gifs w ere to be made av a&bl et oalli tscitizens,dmenaddw omen.

To alian these reiond dgedves the Consiiuion ereced afamew o rk of Fundamental Rights
and Dredive Pr ks, amogt uniope n the ConsiiLiions of e wo rld

Patll o the Condiion en umer ated seve ral Fundamental Rights and F reedoms such as
fieedom of speech, proedion of Fe and persordl bert V.

Ak 14 dxhes, “The Saie dd nat deny D any person equelly bef aetebw—" Tsb
the bedrock of enLely o sals as an inovole guer ateedibeve rycitizennmanorw  oman.

Nat coniert wih a generd dedxr dndter gt © equaly ad Uy consaaus o te ypes
ddor  imndn pev datnteaury, t tef ramas o the Corsliuion w atasgpir tenAt ide
15 ad bd down tet “The See 94t dsr mree agarg any citizen on grouds aly of ilgon
race, e, ex e dhbhaany o e’

The Constitution mak esw eeanaw aedtef ad that equelly w oud have no meaning
betw een peope,  ad sedors o pagke, decad n highy uneqLd Susiors haugh aoackrs o heory
and socH ev din Theefae, t hey made a spedic povision under Ar kIR fa whet 5 caled
pd/e  dr e This enab  Ies e Sae b meke any geEHpo  Enfa tebed dw omen
ard dniden even in viddion o the fundamenia cb bpn o nondsr imneion among dizens. Thus,
gH bws andruesw eemadefaw  omen par @hl vy, ntefddbBorbgHrs, | ikete
Fadries Ad te Mnes Ad ec Thswas dxeinte gy adbgr ange nerest of the comm uy
itsdf.

tsimpor rioetetee po \EOs besb wing absauie equilly on women in the mater
dt harcivl orpditicd rgswe  refar ahead o te podin pev dghmnydtew egn  outi o es,
where hiier batles hed © be f agtbe edair agebw omen.

Atk 1) g aness "eely of goport uityfo rall citizens n meies reding © emb yment
or apponiment o any dice uder the SaE. As n he case o eqLely o sais, hae oo Art ide
189f dasdar imnein n et of eny emplo ymat o dice uder e See nte g rounds anly
d'e&mrace, R, £X Oesoat, phee dflr th, resdence ar any ore o e’

The ob gaion b dsr iminate on grounds of sex in metiers relating © emplo yment or

appornment o any dice ukr te See hes s, & kg, henetaly asued a at pon
and saus o Inden w omen.
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A dedaration of Fundamenial Rights s meaningess uness there is an eff elve  machnery fo r

teaf amatdter gs. Hence, Artkpo vidssager  aneed remedy far teat ocemen of
ter gsaf emdbyPa rtladtseredr ot 5 isef mede a fundamenl r gtby  beg
nduednPa  rtlll.

The Diedve Pr ingaes o Saie Pdoy ae en udaed nPa  rtV d te Cordilion These
embody major polcy goals of the Indian State.

There are sieen Ar s o e Codluion tet ded wih te Diedve P mks. Theyowe r
awer age d Sae advy entr acing econoimic, 0H B edd ad iy reiondl pao lems.
Some of them concern w amen indedly o by necessary  ndan A few are,asstwere,Wwomen-

Seci o

htefscay fa ll -

) the omnibus po \ENndAte Bwih nkri d, des te Sl b sse aj 2 0H
polical and economic ardker, geared o pomote the we Ifare of the peapke;

i Art390), © and () which concern i buondo wnership and control of materi a
resources of the comm uiyfor the common good, prev ention of concenr agndw  eh
and means of production to the common detr iment, and proedion of dhidhood and yauh
agpingt explotation and moral and mater il abandonment;

iy  Art40 (oganization of viege pandnayals  promoe sefgove rnment);

iy At .4(rgtbwo  rk education and pub kc asssanee in cases o unempo yment, od age,
dckness, d=b lement and ather types of underserved w as

) Atd3 (o Endwo  rkaligwage, s dwo rk ersuring a decent Sendad of
feadilap ymet o esue, o soHad akrd Qo ks, ad te pomoion o
ootege industri ),

\) Al Udo rm CM Cooe),

\i)  At45 (free and compusory educaon far dddenwpoteapdld) ad

vil) A7 ¢ agg te evddnu triion and the standard of Iving of the people and
improvement of pub treeh

Diedve Pr inaples which concern w omen drectly and have a speadl bear g oan her sELs
e

) At. POt gt 0 an adeguate mears of v ehood for men and w omen equaly);

i At. 9 O e pay forequawo  rkfor both men and w omen);

iy  At. 39 (oedon d te hegth and strergh of wo rkers — men, w  omen and chidren

fomab use and entry bav  ocaions unstied © ther age and srength);, and
iy  At. 42 (ust and humane condiions of wo rkand mater iy
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Juri dddly, tese Dedve Pringies ae a v part o te noen Corsiiord w Butwhe
the Fundamental Rights are made e Xaesdy sceble uder A R teel indples are made
expressly non jusideble under Ar &3 They ae,reve rthekless, fundamenid in e gove rnance of
tecutry  They mayaferno ppweaa e competence;  nor mayteygre reebacase
datnfor which remedy 5 av gbkena aut of | aw. Bute Sae s daged wih a dily © gy
teepr  idoes nmeldg Aws. They | ay down a code of condudt far te adhrr aosd hhwhe
tey dedace ter iepordly as agas o te ov eeon ppw e d tersdn hduot teDedre
Prindpes endr ine the fundamenials for the reslization of which the Saie in Inda slands. I fthe
Fundamental Rights guar aniee a polical demoar ay n indg, te Diedve Pr incples pomese the
eventual emergence of a social and economic democr acy o sudtan the fo rmer. Thus, whe
Fundamental Rights needed immediate implementation, the Directive P ingoes depended on the iy
dte See. Theyae “ like a cheque on a bank payable when able — anly when the resources of e
bark per nt

Fundamental duties are also induded in the Condtiion by an amendment. A ik 51A%)
imposes a Fundamental Duty on eve ry citizen o renounce pradices derogaory o tedylydw omen.

The Consliution was asoamended by te73 “ad74 " Amendmentsto pro  \tefa (S35 oV of
diB " ssfaw anenndrdlios b gove rnmert and posts of darparsons in such bodes.

The Constitution, with its Preambl e, the Fundamental Rights and Duties and the Direciive
Prigts, | ays downavanwith te of eent agas o the Gove rnment te bggaue, tejdary
adteex evew ee supposed D take forwad

Laws

Fdlowing the deer en uten dte SeEs gopoachtow  omen’s Baes,  teldn bghues
have pessed va rosbhws fom e © e b poed ad pomoe te case dw omen and to remove
e s Of course, many suhbws w  ere enaded n the earlier decades as partdte
Gowenments efforsasado rmorkbor we  Ifae. But the post Independence era saw seve ra
dtexe bws being amended in response 1o the eggliar Bn uges o the new ConsiiLion

Impor &thws passed by  the Inden legshiures which have a bear ihgonw omen’'s | ives and
sais have been Bed & Are xue A(Pa rtl) Some of these ws have been deet wih herein under
Dgre a condse idea of the suiged metier conaned theren
The Chid Mania ge Resrant Adt, 1929

The Ad, duy amended in 1938, 1951, 1968 and 1978 gdes © d persars n inda irespedive
dta ek, commuriy ad iegmn The mar iageabk apfa teg moms2ly easadfate
btes18y eas. The Ad prescribes punshmens faran allk meke aontr adng a did marege, any
one who pafo  rmss, conduds o dieds te did mar iage and a male parentiguardian who promotes,
permis or sdemnizes a did mariege. The At also creates a presumption that where a minor
@t asadidmaree, the paeniuadenfarson having dhaige o such ninar hes negioenly f ad
0 pevert the mar iage from being solemnized Cfences under the Act are cognizabl ea et
purposes.  Alhough the Ad pohbls and presr bes punghment far ddmar  Bge,t desmthany
wayaffedtev ady of such a mar ece.



The F aconies A, 1948

The F air ies Ad was erecied D regie condions of Ehour wih regad © hedlh, sof ety ad
wHaef abs. her a, t a0 goedes te reie dwo rktetm  wtnatbe gvenpaf emale
w okeremployee.  Faexample, tehw says teaf emdesmowo rk on o near a machinery in
moion. Fir  te,  she must nat be employed dur ing the nght shitt nor can she be compeled by te
employert ol iftexeessvew @t  The Ad also mandates separa tel arimes, urresadw agfa dlities
edae lyfateuwedf emale employees. | tf uteradastethany fadry where more than 30
female employ ees are wo rking, the empoyer m ust mainiain adequate number of suigbke aedesfo r
Hdg cae of dhiden under the age o sk yeas o suh f emale employees.

The Special Mania geAd 1954

The Act which replaced the Spedd Marr Bge Ad, 1872 po \tksageHalfo rumodf mar  &e
which can be av =~ adddby any &en of India and by d inden refiores n f oregn oountr es
reedve d tef ahwhihdepatyo temar lage may pdess. The par  fes can doserve any
ceremony far the soennizaion of ther marrege butaart anfo rmelies ae presribed under ts Ad
before the marriege can be regsiered by the Mar ege Ol The Ad ir tapr  mis persons who
are aready marr ied under ahers fo rms of mar  iege o reger ther mar iage under this Adt and
therebyav  dthemsaves o Bpo  \EOs.

The Hindu Succession Act, 1956

The Acts seeks to amend and codify the law reling © nesaie suocesson for Hindus. |t
stebw by adigte of erernt sysems prev ag ute te Migkshaea ad Dayabhaga
sthoos.  tadoe Xends o persons in South inda who were gove rned by te Marumakkatlyan  law.The
Act introduces some r adical and fundamental changes, te me gatbag tetigr ans eqd
iohis of suooesson  meke and f emake hers in the same category, e. g hohe ad s=&, son ad
daughter. texgestergtdaw oman o nhert eougly wh men t o drbester gib
ife o ried et o f emeke heis wih the resut that the Cbss | hetrs of a men suooeed o the
esae of the deceased ‘Smueneady’, g te popery nequd daes ad as dslEo wners.

The iImmoral  Tieke Pe veniion) A4, 1956

The Ad prescribes punshmenss fak ey a bdd far g onte earnigs dfa poslie,
fat raffickghw omenfa polinect a0 ars & pdidng poslin n pube feess wh
a\ew b seguarding pub Emoxr  asand soaey. tpesrbesa ingent adion agginst commission of
dfences against a did ar a minar. Every offence punishable uncer the Adt s cognizable ad the
Specd P dee Olier 5 empow edpaetted ender wihoutwa  rrat  The Specda Pde Ok
hes the powe © ener pavess ad, fdeded by te court , even o search the premises and ©
rescue persons from such premises. Such rescued persons are 1o be taken in custody and medicaly
examined.

The Hindu Adoption and Maintenance Act, 1956

The Ad bys down te requige codios o v ad adpion and ejdy codiors for persons
desious of adopling and gving i adopiion and persons who may be adopied Trebw dr &ste
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dfeds of adopion on the satus of the persons nvdred and te r ght o the adopive parenis o

oo o her popart ies. tdogusatter gt o mernerane o a Hou wie. The Ad spedies
the speda droumstances under which a Hindu wife can daim maintenance. Ateef adors ae
essnibly messures of sodd sioe desged D prev atdehin in sy Sl yteAddo
deals with the drcumstances under which a widow ed daughteriraw , chidren, aged parenis and
dependarts are entiled to maintenance.
The Maiemity Beneiit Act, 1961

The doedt of the Ad s 0 impert HjHEDW omen wakes. tpdeste dyy o
motherhood bypo  dgfa U ad hechy maintenance of the w oman warker ad her did durig
tepxr iod of her connement The Adpo bsfam yrert of maer  riybeebnahfaaat an
perodbef oe and dfer coninement | tf uterpo  \osfagr atdeave and aher medcd fa dlities.
Tre Ad etiss e w oman wakabnusg breaks uni her did atars the age o 15 months. k
prescr bes the per iod dr  ing which the employer is prohbied from gving 1o a pregnant w oman
employee any  aduous wo rkawo rkwithinvo  |ves g hous of sandng, ar wo rk whch n any way
isl ikd/ore ere wih her pregrancy or the nor mal dev eogpmert o the f oets, ori sl ikey b caue
miscar  iege, o ahewise adv esyd ed her hegh

The Medicall  Temmination of Pregnanc yAd 1971

The Adt aims at proieding the physical and menid health o a pregrant w oman. Cosdig of
et egt s csswhva  rosageds ke te e, place and drcumstances under which
a pregnancy may ke & minated by a regsiered medical pr adog. t bcpees e fnhcsss
whee tee B f dedar acepives or where the pregnancy Wl adv ady edteph yada
mental w  dbag dte pogedve mother. The Ad mandaies tet n eve ry e dmedd & minaion
of pregnancy, aoreent o the pregrant woman mu be eken ukess e b amior o a Lreic, when
her guardan's consentw - ad sulie.
The Indecent Representation of Women (Pr cdhbiion) Ad, 1986

The Act prohlis indecent representation of w omen through adve  risemens or h plb =ors,
wriits, perios, fussanany oher manner. | tf utepdis sk, digri buin ad don
o meerél aonaning indecent represenaion dfw omen.Toaf  oce impemeniaiion, a Gaz eed Ok
is empow ered o enter and search any plce f he hes reasn © beleve taand ence under the
Act has been or is being commited. He can akso seize the mater & whth corav enes anydte
povaxrs dte Ad Any personcompany  arav enng the po vlEons of the Ad s punhebke wh
impr isonment and fine. Cfences under the At are cognizabke adbebbl e.
The Commission of Sati (Pre vertion) Ad, 1986

The At purporsoe e/ eypev ent commission of i adbsdx Ent pesr bes
punshmert for whoever may et © commi i o bt he commissn of i, deyaidad.
The abetr 5 dsquelied fom inher igtepoaty o the person in respedt of whom such i is
commited.  GriEnds(dede *haeivey in te Ad) b ao mece purghebl e. The Cdedr
Ot oM ae hes e ppw asbsze poper s ad s adeded farte pur pose o geri fitin
d & .The Ad odains removd o sy udueswherew  ashp o csremones ae pafo rmed with
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a\ew D perpeteing the honour of or o preser ving the memory o any person n respect of whom
‘ti’ has been commited. The Act also mandates estab Ehment of oedd corsbke coghizance
d offences commited under the Act

The National Commission f a Women Act, 1990

The Act empow @s the Cairal Gove rnment o constitie the Naional Commission fo r W omen,
consisting of a Chair person, committed to the cause of w omen, five abl e, kowledgeable and
exper ienced members dedicated 1o the cause of development of w omen, and a Member-Secretary. Al
the Members,  indudng the Cher person, are © be nominated by the Cerrd Gove rnment.  The Act
proviks for Bxpert Commiiees to be appointed by the Commission, procedures 1o be reguiated by
the Commission and most impor ftva  rious fundions 1o be dscharged by the Commission (section
10 The Commission enjoys pow esdaalaut i nt rygaat

The Pre-Natal Dia gwsic  Techniques (Regulations and Pre vention of Misuse) Adt, 194

The Ad restrios te use of PeNatd Degosic T edigues far tepr pose of deeding gereic
or metabolc dsaders, chromosomal abnor  nekes, cogerid mefo rmatons or sex | irked dsodes.
I pdiss te e o tee BdTpes far g e sexd tef cskdyDf emeef ofik.
The technioues are 10 be used only under oer fan condiions and any by fegseed LS. The
Act also reguiaies genetic counseling centres, OeneiC Boor ar s ad gerelc dncs by making
B don of such centresieboor ar  iestinics compuisory. Such cenres are prohibied from ssuing
advertsements relding o PDT's for deledion or deer minaion of sexd tef oeus. Fute, tees
an absoluie prohibiion on comm unicaing te sexd tef oaus b the women o her rebiives. Any
arav  enin o tese povEos ean et inan \vidion and punshment. BEve ry offence under the Act
s oogizabl e, nonbelble and non-compoundabl e.

Judg ements

The jddery hes aso oot bued is shere © the pomaion of w omen’s cause through some
acedle  epdre judgements and histori cruings which have ether themsaves become law ar have
B bsibke bgskion bag ereced Evenfat resterdgsdbwe oours in indviolA cases
have dsapponed those wo rkgntew omen's mov emen, te generd B0 d regoee d te hgher
jdeyow omen’s sUes has been quiie prog essve.  Same of the impor fant brdmark judgements
ae ded bebw

1 G ovemment of Andhra Pradesh v .PB \Va yKumar and another , AIR 1995 SC 1648.

It was held thet meking specel po \Ersfarw omen in respect of employmernt or posts under
te Seesannggr dptdAte 13 Thspowe  axf emed under Ar e 153 5 mwhHd
down n any manner by Ar k16 The “Specd Po  \ExT which the State may make o impove
women'spg e ndadies udste e \En ad aoid o te See en ke nte fo rm
dded maive adon o reserv an

Bohreserv amaddk matve  adion ae per missbe  uder A ide 15Q) n comedion wih
emplo yment or posis under the State. Bah Arides 15 and 16 are desigred for the same purpose of
aedig an el Bn sooely — ‘e0.ely B ae of te megioat ax ner sones o Inden demoaracy. 8
W e hawe,loweve r, ydabtrntetarre. Fatepr pose, ib reesay tet A e 153 ke ed
nhermonywh Aie 16 b adeve tre purpose for which these Ar tshave beent amed.
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2 Kamel Snghv . Saedo MP , AR 1995 SC 2472

‘A proseaurk dfasex offence camnat be put on par wih an accomplice. Sesnf atawvim
dteaime. The Evidence Act no where says tethere  vidence camnot be accepted unless it is
comoborated in mater dppr  todas —the naue of e vidence required 0 lend assurance to the
tesimony o the posecUrx m ust necessar  ydegped onte f ads and drcumsiances of each case.
Bufapoearix s an adit ad o Ul udasadg te Caurts aid bhee aanvdnan
her e vidence unless the same is shown o be nrm adnottr ustwort hy. Fretdlydte
crcumstances appear g on the recad of e case dedoee thet he poseaurik does nat have a slag
mave t ofdd/nvo Ive the person dharged, the Court o adreri lyhave no hesdin in acogdig
here vidence. ”

3 Vishaka and Other sv . Ste of Rajasthan and Other s AR 1997 SC 3011

Sexdhar assmentdfawo  rking wamen amouns b videion of r ohs of gader equely and i gt
td ifead bary@ tides 14, 19 & 21) and as a logical consequence, i a0 amours D Vo
drgtop adice any pd  esson, oooupsion o rade.

It was ako bBd down thet in the absence of a domesic wbfo rm edead/e measures o
check teev il of sexdhr assmentofwo rkingwaorenadwo rk peces, teaasdhe reiord
Convertions and norrs ae gyicat far he purpose o nierpeion o te g antee of gender
ey, rgtbwo rk wih humen dgrty n Ar s 1415 19 () @ ad 21 o te Caslin. Any
e national Conv  ention nat inconsstent wih the Fundamenid Righis and n harmony whbg7i t
m ust be reed no these po visions 1o enlarge the meaning and conient theredf — .

The judgement w  erton o By down te denion o the of enceofse xdhar assment, the
prevative Seps,  the complaint mechanism and the need far aeding aw aeness afthe r gsd
female employees.

4 Ms. Gia Hardharan and Another v . Reser ve Bank Of India and another , AR 1999 SC 1149

The Court rued thet the moher can adt as the netrd guarden even whentef dwsdre.
Normaly when the f debdre, les tereurd guaten ad t 5 arly der him tet te nobher
becomes the naturd guacken Bu te w od*  dte’ ddhavebbegven a meaning which w  aud
subserve  te rnead df e dueim iz, we Ifare o the minor ad ha vig de regad D e f adum thet
law Courts  endeav our D reian the g 1 ather than dedar igibkev a ‘wedofe dit
expedet o reaod et he w ad ‘' dte’ does not necessar iy meen dler te desh e fabe. " On
teatra ryidgpsanretosbaar e the meanng therelo as h te dsee o —tet
tempora ry ar dhewee o ol guahy o tef dwowadsteddaeven redy dte f aner
by resn ddretadewe adisaynteev ent of such a meaning beng asr bedote
wad * dte’ as usad n sedion 6 hen and n et ev entthe same w  oud be in acoordance wih the
retdte g iz we Ifae dtedtd

5 Delhi Domestic Waoking Women Forum v . Union of india and other s J199%4(7) SC 183
htsaedgor ape and vidence o wo rkngw omen, the Court clfar posdn ©
the vidims and provision of appropr iae legdl represeniaion and assisance © the companants of
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sexd assau casss a the paoe seion and ncourt s. tadoHldbwn thet adv  ocates be appointed

by the court ypon appicaion by the poice n ader © emsure quesioning o vidims wihout undue

dehy It sought o ensure the anon yiydter gpe vdims, asfar as necessary, i nrget  Bsad
compensation o r gewdms. The Courtw  atasfarasto recommend the desrr dydsdguyp
aCimdJ ustice Compensation Board. It dieced the Nationel Commisson fo rwomenopafo rm
telos d <A eguadng of w  amen and caing far oaH dokes of dsrineion and atodies

agantw  omen. | twanted a scheme 1o be prepared wihin 3 months far wping aut the as o such

uTo rinee viaims.

6 GauravJanv . Unon df Indg, AR 1997 SC 3021

The Court  uged te See, all vdrery agansations and publ icspried pasors D come D te
ad o te podlEes, t or dri eve them fom prostivion and © socsly reniegr ae them.

The Supreme Court  a&ogawe  comprehensve g udios o the GCove rnment for e rescue and
ieeteon dte dlen dte polEss D s D eV ent second gener anpain The court
expanad thet t was n the inerest of such dhideen and of sodely at brge thet the didien o
prodiLies be s regaied fom ther mothers and be dow ed 1o minge wih athers and become part
of the sodely. ABD 2 VHH Jeet v. UOI (1990) 3 SCC 318.

7 Sarla Mudgal v . Union of Indig, (1995) 3 SCC 635

Malv ated conv  esons n ader 0 enier o polygamous reltionships ale w dkownn inda
The husband conv  eelyaonve  rebadinpe miting polygamy ador ads a second mar Be
wiout bggly dsding te it mar Be. hathaeetewes Hwhrodeate legdl remedy
exgifa ddaning dvace o U seper an Bven tejoay has come down hea W nsuh
mav ated conversions which enable the husband marr ied under a monogamous law o conve rt t oa
ieon per miting polygamy. The Court clai fied:"A mariage soemnised under a par o se
and acooding © persordl w cannat be dissalved aoooding 0 anoher persordl bw Just because one
dtemty darges hsher il Nor aonv - e o the goouse desdves the marriege auiometicaly.
Hence a spouse embr  adgadf eent reigon then thet a the time of the fist marr iage and
solemnising a second marr e w adbke kol efar punshment. and such second marr iege woud be

8 Rohtash Singhv .St Ramendi and other 5 (2000) 1 FemidJ usCC. 132 (S0

The Court clabdteatednfa manenance under the it pert of sn 15 Q. PC.is
based on the subssience of mar Be whe te dam for manenance of a dv aod wie B besed on
thefoundation pro vided by expareion () © sUbsadion (1) of sedion 125 C. PC. Theefae, eweni f
awoman has been gr akeddvae nteg iound of her desering the husbard, she aonin LS Dapy
tessdawe fateied pr pose of daming manerance of dow ance fom her e x-husband
who conin Les 10 be under a Satiory duyadaob bEnbpo vide mainienance  her so long as

she has not remarr a

9 Bal want Kaur and other sv . Chanan Singh and other s (2000) 2 Femid usCC. 680
The case per EBsDawbwed daughier's  rigt o get manienance fom her f ahe. | twasH

down tet once a parson s foud 0 be “dependent” of the decesed then such a “dependent” hes a
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pree EDri gt qua the esae of the deceased 0 get mainienance and thet r difraa v
by waydgr atdaddinie sae n te esbie of the deosased ether on s niesacy or an the

coming o oper an dhs esmat infav our of the dependent, would remain gpera tiveevenar
the death of the Hindu and would get attached 10 the esiaie which maly it  amsmied b hs hais.

10 Raghubar Singh and cother sv . Guiab Singh and other s AR 1996 SC 2401

twas bd down tet the r ight to maintenance of a Hindu female flows from a socdal and
tempord  rekbiorehp et een the husband and the wife adter gt n the cae of awbws “ a
pee HHgri gt”. Fute, tewtbw s vied inerest gets alomeicaly erbaged b an asdle ri gt
nowihstanding any et idion paced under the doaument or the insr uratdwl Spedicaly where
the Wl made by the husband of a widow bequeathed propertybagr addd kg tetd
eHratswe (widows dre, bah shoud havea tlodove tepoart  y, tewtbw w ad

ketlo wner of the propert y.

G overnment Depar tments

The Corsiiordl po w\rs, |awsadter ugpafe r cje rgsow  omen buto become
tfacdo  entemenis,tey have © be gven the supportdatain schemes or progr ammes.For
example, teeqdrgtbwo rk or o be gapanied b any diice hes mearing anly | he conoerned
woman is abebhave the necessary ol s, educsiod are Xperience Wee. Sl y,eqd
payfor equd wo rkaov esr gkhaw oman wakebutey can be regized F e s capebl e
of equd parfo rmance or productivity, which may  again depend on the status of her health. | tis
necessary, t herdfae, tettsapr sutedr O by elby teifa  srudue dogoor s,
schemes and progr ammes which enabbw  aren o redze tepeH Hence, Sdimaylef obidden
byl aw butfsoH asors a dds ante b dri fyi t, wicowswarhue b mach ino Lrera I
pyres o be pushed b them Sl y,dbwywarhwebhr Eh dese te e b, urtil t re
governmat ad ad Soely ae el et obring about te desed aliLord dages. Theefae, teake
gamut of schemes of va rious depar  tments and agendes of the Gove rnment comes ino the picure.

An enab hgen  viommen hes ako o be aesaied for the reslzaion o hese qpor trks.  Ths agph
depends on the paices of the Gove rnment as w  das te adies d ol soy hauch va ros
valnary and nongove rnmental organisations. Therefae, m uch o the resoondaly fo rt ransding
corsiiLiional promises of gender eqully o eve ryday redly cevdres on the ex ealve.

Pat Il o the document coniains a delaled exposiion o the response o e ex eave  wygd
the gove rnment to the w omen’s prob lems. Various depar  tmenis of the gove rnment fo  rm ulate and
impement df erent schemes or issue ex enve aoashdr udions o gudelnes thet have a bearig
mteles, Qppor tuniies and asprations of w omen.Tolr ingtdiogeher n e pace, te
Depar tments w  ere asked b en umerate and descr beteva  rious gender related progr ammes and
exaule i nitidives prangote egede aess. Aoy o the comm ucain ssdg ifo rmation
ntsepdsa AnnexueB ( Pat | ). Ate M ies and Depar  tments addressed n this regard
eld AnnexureC ( Pat | ). The responses received in tspdfo rm the sUged meter of e
sad Pa rt-ll. tmay be ported out thet each ad eve ry Department responded 1 this comm uan
How eve, te meer d orianed nts Pa rtis,byitsveryraue, diverse ad norvunfo rm. Set
has come from diferert depar tments whase functions, lesporddies ad o eeos ae dfeat



there is no common fo rmetfa teifo  rmaion presented theren. |t needs 1o be emphesized tets
5 not a mere compendum of beneficarya ered pogr - ammes per Bngow omen nor a man WHa
handbook to be used for accessing the benefits under these schemes. k coniars a compion o
schemes, adasadigr uwios. Binmoetentdis, obxy a miar iefeding te goaoech

dva rosams of the Unonex eaveD the concerns, pdb ems and nieresis of w omen.

Broady, tegove rnment departments may be dvided ino three caipgores. Ry, tee ae
w omen spediic depar tments, pridey, the Depar tmetd W omen and Chid Development, whose
respondhlies are conoer ned amest saoely wih pro vigsr  viessad bereisow omen (and for
dtien) Heeteve ry rason defe o the agenoy o the Deperiment s amelor an dte cdos
o women. tpx ty atepis © tecke her pdb lems by  implementing schemes and progr ammes
fomubede deve Ilyfatebed Ad par Y/t aoodees, ovesees ad monios the adMies
n dher sedos whth diedy ar indiedly inpect on e posin dfw omen. Naira Iy, hee weexped,
and indeed find, an elabor ate dsousson of the rationde, strudure and funcioning of va rious
development progr ammes, adminsered by the Depar  tment

In the second caiegory are Depar tmers whoee adiies ae, sstey aeck ‘w amen rebied.
This embr aces a lage partdgove rnmental acivity in the social and economic spheres which
gy destelvesd ddzens, though t may impact men and w  amendf eaHy.

Educaion and hegth are tvopime e xamples,ss tess s, n teetvo  s=dos ae nended
faall. Biasfar as educaion s conoer ned tee  Xsling sodoeconomic coniext es w dasatra I
norms and tradiions may affed the deg e owih gl s/ women can access the ser ves.  Hence,
dffeets ategies may be needed © bridge the gender gap in educationd atiainmens (enoimert,
ieenion and poideg)). As regards health, needs of men and w amen ae dferent throughout ther
fe cydes. A national progr amme like  population sebiisation may e ect men and women quite
damirly addfo a proper|  ydiffereniated approach in terms of ifo rmation, education and
COmnuncaion as w dassy ves. Thet B why MCH (Mater rd and Chid Healh) ad in recert y eas
RCH (Reproductive and Chid Healh) progr ammes have oocuped such pr tedpentes ategy
o hegth paness.

On the econamic font again, agr ouue ad i & secos may appear quie genderneura l.
Buiexrl vy, nourpamad cev eopmert hsory, i twas observed tew omen's needsand pob  lems wee
OLeE/e lydiffeat Sreblhgen umbers of our ru rdwomen w ere engaged in agr e ad ad
ads, teewas needibf oossore xesonadt argdo  ris on women, prefe rably trough
women exenson wo rkes. The ks of indueri es,mt ialalyintesrd cbe avige sdos,
nwhchw omen preponderae, cdl faad erent peckage of aedt and market assstance.

Hence, the Departments deding wih these adMies have deised ther gy o erenizied
approachtow  omen’'s dev  elopment in these areas.

haess, | ikeru rddeveloment and pove rt yalleviion, the gender conscker ation has come from
the reglzaion thet pove rty s conoertr adntef emnine haff of the popuation and the keyb
women'scev elopment and empowe  rmat s nygr adng ther econonc sALs. Hence, many schemes
of these sedors, row ,eemark a por indte ks a bards far w omen beneficares.



heresingy, Depar tment of Def ereiusntsBdw omen related depar tments since
syicat new rEves have been eken n the recart years n the tree Services, which have
breached the Iest make bastion, and pro vidfaarydw amen n tre diess ranks o n edrid
caegores.  Another landmark acev ement was tearydwarmennada \viglion, where seve ral
women have dutibpb ic pominence by taking command of modern s ad dher advanced dig
machines. How ever, tese do nd fgue in e ek d i nPart |l becase these dev elopments pert  dn
btepb Ltet, which 5 nat the subgedt of tis monogr ah O t5, nmoehls.

Then there are gove rnmental actvites outside the arena of deve lopment.  There are the
housek eeping depar  tmers deding wih ndions kebw and oder, Epd  asadteke. Law
erforcement agendes are concer nedwihte sse da ime againstw  omen. Buts\Halpds
te ieorddy o te See Cove rnments. Hence, we have a host of communications fom the Home
MY, & e hget achrira tivead pda eve I's, 0 te See adrier ations comm  unicaing
tegr awe concernd te Pa riemet ad ugng ef ale  adon b arid vice ad videnee afeding
women.

Sfastef amng o bws 5 concer ned, the conoer ned Mgy hes gven us a pdure of
the rewbws concer nngw omen that have been passed and thase which are being processed in the
Depar tment in response o the emerging needs and r Bye  Xoedaions of soodly.

The gpicaion of scence and iednabogy 1 amelor ae te adindw omen through reducing
dudgery and dev eopng suisbkew omen T iendy techndogies are descr bed n some detd by te
sdence rebied departmens of the Gove rnmertwhith ae kg gricant nelves nvaving reiord
and iner retiordl agarisaions for empoweigw omen.

Eventhe Depar tmatd s desskliby dsagy regeing deia on gender bess stig the
e far quentiying w omen's axti buion b GNP at some fuiure date.

TomErn o the taxonomy of Gove rnment organizations, te thid caegory 5 o deper tments
whch pefo rm veryimpor  fat undons rebing o o tain sedors of the economy but which have
apparenty no gender o g nte adis. Foen o asMeEyd Be rdAa ir9, foen
tade Mingry of Commerce) efc are some e xampes of Siaie adMiies in the nonigender category.
Smirl  y, there are economic secors ike Steel, Cadl, P etroleum, Pow & e&c  where again the
depar tmenis dedl, as a subed, not wih peope, but with commodities or resources, though ther
oper ations utimately may e edtelvesddz eshnave rypd ound way. Therefoe, these
depar tmens do nat ede hte e n Pa rt 1 1. Of couse, dDgar  tments employ human beings
and, theefoe, n teer uimen, siafing and ather personndl paices, tey havebfo [low the
guicenes of the Department of Persondl, which hes ssued fa irly deged irer ubrsfora gencker
fair personnel management Sl y, the housing needs of w omen employ ees ae gove rned byte
Depar tment of Urban Dev eopmentr  ules on pool accommodation. And above al, the Supreme Court
Judoement in the ol aed Vishaka case on se xdher  assment at the wo ribee hes ed b atury
dadiesnd Gove rnment depar  tmenis and agendes o comply with al the do's and donts
concer ning the complaint mecharnism and discipinary adon ecret er g <.

Andher bge aea o Sae adMy iebies © te plb tsatr, compr By Siae undker kg,
auhori  ties, boads, commissons, etcTogeher, theyempoy hundeds of thousands of employees, many
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oftemw amen ad ther advies soen te enie gedrum o recrdfe. From berking © a \HN
powebgat s,allebwe Ifae, these semiauionomous oganzaions represant an e xeran dte
State and many o te Cove rnment depar  tments have gren Oetaled acoouns o the wo rkig o tee
pubk bodes qperaing undker her respedive urbels. However, these acoouns ae nat induded in

Pat I whth hes been Imied by deson, o deper tments themselves. tmay ake,low eve r,osy
thet these pub t agriaosdfo [low generd  gudeines ssued by the conor  ned Depar tmens of
the Gove rnment Faoe  xample, the Bureau of Pub cEEp  rises under the Department of Publ ic
Enerp ressnte Mgy o hdery ssUes guceines on rearuiment and personnd paloes farte

public sector and the Standing Committee on Pub i Berp ises (SCOPE) coordinates the
implementation of such guidelines. htewake of the Supreme Court ementef emed D el ie,
oed e uctions were issued by the Depar tmentof P ersonnel as also the Bureau of Publ ic
Ererp résfo  r strid mpemeniaion o the guidenes. SCOPE et up iis own w omen's wyg Many of
the Depar  tments dd reportin e anhow theva rious publ  icc aporaions ude ther conid wee

impementing these insirudions of the Gove rnment.  Some of the under tekings, indeed, go beyond

G ovemat dedves n te meler dwe lfaepo \@rsfaw amen ec as a resd o e neoEiors

wih te saf a uors. Faexample, the Inden Bark Assodaion, atr ade assodaion o d barks,

indudng pub It sedor baris, hesnk e e st po \oked for maier riykave po Ers d
ave rylad ace.  But these defaks ae nat menioned n Pa rell.

Andher yicart exd s s e pogr ammes o the sate and locdl evd gove rnments. Ths
B b mirize te ik d tee gpve rnments;  indeedw omen'sdev  dgomat s baggy nthe damen
dsegve  rnments, ad bad bodes - ubenadru rd-rave den tken admirrabl ei ritidives. Bu
dl t het faks ousde the soope of this present dooument

In this manner, the meierid conaned n Pa rtll corsiies e sum told of regporse o dl
Cerd Gove rnment Depar  tmens 0 the quesions of gender equly and eqLelly as ey have evo lved
over the decades.

Heets el bpatatteteeva ros pogr  ammes do not e dnav acuum.They all
fom partdted aegy ddev  eopment which the Gove rnment has adopted since Independence. The
process of planned dev elopment inaugur aed n 1951, bundhed a ser sdFve Years Plans.  These
Plans themselves w ee a response o the prev dygadev aving icedogy o cev elopment which was
akso influenced by the fndngs df va rious revew committees and commissions as also by te
pronouncements and declar dorsdva  rosrErdodfo rums and conferences, where the counry
was an alve par fat Tsev dindva rious schemes and progr ammes was desgned fom time
pirebpo ik aretb teva rious poveEDrs aoriained n he corstiuion and e Bwss. [ twill
ke uel tedae, t ot &keapurney hoghtee Pasb (g andea e way n which schemes,
plans ad thinking have evdved over the decades.

Though the concern  farwomen'’s issues had been partd the oedogy uder pning the freedom
m ovement and a sub-committee on w omen set up under the National Planning Committee had
suomited seve  ra recommendations as early ssin M ye mam uhdtewasebednte exl y
plan documents of Independent Inda, Addy, aj arneythaohiHs pen doumers s kean yH
cimb with each successve plieau aff ording a wider hori zonvfarastew omen’s ssUes ae
concer  ned.
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Re Year Pans

it has become conv gatbdiketsprney into three phases ie 1950s and 1960s — when
the approach was we  Ifae cenied; 1970s and 1980s — when dev elopmenid issues cae © the fae,
and the 1990s — when the goal became w omen’s empow e rment

In the beginning, the whole approach was on a low profle and was conceved n a ramow,
wHaea ened anex whee te SaEs iewas mmad Theneedsofw  omen weedb  bed wih
those o d aher dsadv antaged, handicapped or weaker sedors, who needed comm ulyad The
AtR/e Year Pan (1951:56) documert, fare xample, detwhte alptdw omen's cev  elopment
under the chepter on Socdl W e Ifae. | tsadtep idescHwe Ifae pob EMsrEBE D W omen,
dteny ahf amy, udesr Megedgrous ad soce ve. Pob s rebing © hedh, metern ity
addiddwe Ifae, educaion, empoyment and condiion of wo rk ae cetwh e whee n ts et
Some prob lems ofw  omen havebbe kst thouch so g but dher pdb lems per  E©1QD
hedth, socH educaion, v ot anng, inoeasd per tenhsoH ad akra [l ife,povEmn
of sheler and assstance 1o the handcapped and meladusied, cdl far pogr ammes at the comm  uiy
level”.

Tadg whet bdks ke a hands-off approach, the document says td'a e epoddy fo r
agprgadissnd aatHb d soHwe Ifae, |iketewe Ifaedw  omenand chiden sodd
education, comm  unly agarizaion, ec, fasrerady an i vaev drbary  agendes. These pri vae
agendes have  far long been wo rkgnterown humbeway and wihout any adequeie Sae ad fo r
the adevement o the dgedves wh terown leadershp, aganization and resoures. Anygnfo
the sodal and economic regener don o te aury shaud ke o acoount e s vices rendered
byteei  vae agences ad the Sae shoud gve them the maximum co-oper don n sleghenig
tedo  rts.

Asumof Rs. 4 aoewsas po vikedasgr asnadbv drery soH s e agarzaors fo r
strengthening, improving and e xendng the e xdg ades nte Bl f scH we lfaeadfo r
developing new progr ammes and carr  yig out plt pgeds. | t was envisaged thet this und of Rs. 4
core shoud be adminstered by a Boad 0 be st yp by the Certral Gove rnment o which a g et
oA of admindgra tiveadhor w oud be devdred The Board w ould be predominanty composed of
ronclEs, who hed adual exper ee dEdwo rk in pomoing v drerywe  |faeadies.

Thus, i twaud be seen tet whie the pdb s dw  amen n diot donmsaness ie. s
awibws ec weeasyedDte e dv driry  agendes, temssedgoadayw omen
n te meter o edLcaion, hesth ar empb yment w ee submerged n the respedive syd  deass.
Though it may be agued thet d prab kems ofw  omen were beng addessed n diferent sediors o
ten aywas the goproech diftsed but dotef ocus onw - amen in these sedord (050055013
was aso we Ifarigt and based on a unidimensiond peroeption of w omen’s 10e as mahers or Wves
raber ten as idhvidleks eried © ‘v elogpment and seffe XoressorT.

The Second Plan (195661) contin ued the same hoddl goproach o we Ifare and a brgdy hands
of gopoech  te SaEs i nvolvement. |t r eteaaed that a comprehensive scdwe Ifaepogr amme
w old indude soH gk we lfaedw  omen and dhiden, famly we Ifae, youh we Ifae,hyad
and merd finess, crimes and comedional adminstration and we Ifare of the physcay and merely

handicapped.

93



The Cenrd  SoH W e Ifare Board hed aleady been set up far assgvdrery a0ences in
oganzing we Ifare pogr  ammes forw omen and children and handicapped groups. The Board, in
ok aion wih Sae Gove rnments, agazed SaeSod W e  Ifare Boads throughout the country.

This netwo  rk of Boards assised v duriry irsiuiors indudng w omen’s we Ifae reliors.

The Socd W e Ifare Board hed also teken up we Ifaee enson poeds, echsr  ving some 25
viages ad po vdng mater  nd and did healh servioes, crat desses, soH educain far w omen
and care of chiden through balv adk . The Board also organized e Xerdve  t raning progr ammes for
w amen viegekevd wo rkas ad for mowves.  kaso mede abegmig ntec Kgteditiek
dpovidg wo rk farwomen in ther homes. Fatspr pose, somemachf ar esw eeesfsb He

Laer, tese we Ifaee xenson poeds w ere made ove rt o mahia mandals, which had been set
up under the Comm  unly Dev  elopment Progr amme and they rmeoeved  fnandal asssance fom the
SoH W e Ifare Board and the CDP b udgets of the Sae Gove rnments.

The ThdFve  Year Pan (1961-66) contn ued the same approach to w omen’s we Ifae,wh
asssiance being pro \iedfae xpanding the e xdgwe  Ifae services ad far asHy te vdrery
aganzaions 1o coninue ser \ices aleady estab el  The Plan pinpointed w omen’s  education and
tanng as a mgr we lfaeg  aegy. The ligest are was po vidfae xoardgru  rdwe  Ifae srves
addar g of condensed courses for educaion of oukokschod w omen and grl  s. Stess was a0
ld on betier coodination betw een va rious agendes at the Centre and the Staie keve | sfarbeter
uetndavabe resources and improv ematinte qely of srves. Thsw ol avd dyfean
and ove rgyag | t was aso suggesied thet the v drery  agendes shoud themselves dev eop aong
soeEzed bes, each seedig a Imied aea o adMy n which e wo rkesgane Xper ience and
nmee ko wedge of pob  lems.

No gEatid/es w getkenntey ears mmedagly fo llowrgte  ThdPenante
FartRe  Year Pen (196974 ts dowo rh g tat te sk of ssssae bwe Ifae seao,
asawhde, wasqie Imied and experdiue usLdly fe Il far dortd tepo \EUB, imed astey
wee. Toi |ldrae,tee xpendiLre on these progr ammes n fist tree Pen periods was oy Rs 16
aoes, R 134 aores and Rs 194 aoes respedively ad the Faurth Plan had made a pro \End
Rs 4138 qoes. Ofcouse, n te aea auske socH we Ifae, deninwas beg gvenow omen’s
educaion and hedh Fo [1owing te report of the Nationdl Commitee on Educaiion in 1958, which hed
uged pri - olENdw omen's eduion g regier reSOUCES W e aocaed for the same. hteamsa
o healh, suppementarynu trinddbdenadn using mathers had been inroduced by te we Ifae
depar tmret The mgor pogr amme was tedF  amyad Chid W e Ifare Prgeds, each poed e g
one man centre and fve sub-centres. Ther men adMies wee po \EN o negr ded ser VEsD
diden in e lges, Spedaly © presdhod diden, and po \ENdt argbw  omen in home
aaf, hedlh educaion, nu trion ad dd cae. To begn wih, we Ifaee xenson progds, begnn
coordination with the Comm unly Dev  elopment Blocks,w ere conve redibf amly and dhid we Ifae
pgas.  The Centrd SoH W e Ifare Boad hed ako asssed v drery  oganzatons which impemented
progr ammes farw omen and chid we  Ifare such as condensed courses of education far altw omen
o uben we  |fae exardn poads ec Atempis w - efe also maede far regr andf amly we [fare and
generd  hedh cae hough e meierrd and did hedh cae pogr amme which f ocused on proph ybs
aggpigtnu  trilonal aneemia, mMmunization of pregnant mathers and nu trinowhegrabl egroups, ad
nutrion edcaion ec



Besides, fonte  Thid Pn ooward more and more resources and atiention w aebayf ocused

on popukion conird and w omen’s 1ok h rgaoddn was being addressed mare vigoroudy then ther

producive rde in the sodety and economy. Thus, toghtef oas sar  &d dhiing fomwe Ifae 0
VHIDS k. education and health and human resource dev eopmert, there wa sstill nofocus on
women's exnoc siein a har ik n podldve seaos, | ike agioe, animal husbandry; etc
where most of them wo rked

From the FHih Pbn (1974-79) the emphess defnigy moved D dev elopment because it wa sfe It
et ida cold nat dev dp b dis popbmie. women, w ere unabebdev dpotatl
poerel Therefae, terew  approach aimed at integr dondwe Ifare schemes with dev elopment
srvices and stress was lad, ongsde educaion and healh, on beneficary a iented schemes of
economic benefit and emplo ymertfow  omen. However, i nall t hs, e paogpin dterde ofa
woman sl remained one of a homebound indvidual dev cdoteaedtef amiy and she was
ssenasadatd dev eopmert ie. & te berefirydva rious Servies.

The Sixih Plan (1980-85) represants a mgar w aershed n developmant paming o fares w omen
aeconcer ned Therewasarew fe rmetintew omen’s mov emert in te aountry, Review Commitees
heda ipedte cev dopmert s aegy hhert oo llowed adis imped onte sals dw omen. There
weas g e adnbewv  eentew omen's oagazEios, academics,  sdhdas ad the pares. Ths
Bdbarew recogniion of the inedequiades of the gpproach <o fa rfo lowed ad te frelzaion o
a newdaegy and te fagng of new i uments. Fatefdfrentebdory ddev elopment
paning, w  omen'scdev elopment was  recognized as one of the development sedors and induded in
the Sixh Pbn as a ssparae dyoer enid “W omen and Dev eopment’ adsocdidwe lfaeper  &1g
bwomen’s we  Ifare became one of is Subsedors. The Pan recaled the Corsliutional mandaies fo r
eqdr gwsadp igesfarw omen bueacknow ledged the gap betw een the pomise and the reslly.

k degnosed the poblemn pr inqoely s an econonc ae - te bw sals dFw omen in large segments

o Inden sooly canat e r atsed wihout gpening Up of oppariuniies of independent emplo yment and
nmnomefa  tem” Thewasa syt dger ue fom te gycech fo llowedsofa r,whhhedf ocused
pingoely onwe Ifae and socH ser Esforw omen. The Plan emphasized a m uipoged o ategy

df educaion, empo yment and heath, which w efe seen D be nerdependent, but ulimeigly dependert
o tetd dev elopmental process.

The megr tr wdte ShPFnntetddwe lfaedw  omen was ter econonc udimernt
troughg  regieroppor Uisfar s Bd sdadw age emplo yment Fo  tBpr  pose, gpox &
technologies, s vices and pub b pdiss wee cd fo r. The techndlogical pac kage w aud ndude
impar figrew  dds ad yogr adge >dpds. Thesr viepec kagew addpay aainbt aig
and credit needs and o mark dg The pub tpdypec kage w oud indude measues in the areas
downershp r Os,af ocement of w  agelbws  and emplo yment impact assessment.

Shee the key © atev emet ofimpov  emert n the sails dw omen was smbkhafa ir
gaedempo  yment oppor  tris, arees and sedors where W omen’s empo yment wasbwa dednig
w od be deniied farri Ty tesiment Supportsy  vEske creches woud be estab Ehed by
employes,pb  tadpi  vee, and Equal Rem uner anAdw  ould be made more eff el/e. The needs
and prob lems of sefemployed w omen w ere akso recognzed adtr aningpogr ammes under the
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Appreniceshp Ad, V aad Tr aning Pogr - amme and the national scheme of Tr argdRra | Yauh
for Sef Emplo yment (TR YSEM) woud cove Boggrn  umberdfru  rdwomen.

SoH W e Ifae pogr  ammes weegven an economic or g whtef oaus on hosies fo r
waokigw omen efc.

Making a depar e fantef amiy based approach of dev eopment, the Pln deniied w omen
as the most wiherable members of te f amiy and henoe economic emanapetion of f ariywh get
aeimow omen, education of chidken and famly parning w oud corsiivie the mejor aper ard
agessdaf amiy centred pove ryde \Eng ategy.

To ke coredve measures for gender equity, sHiE dea o ph yacd achev ement in
benelcary a iented progr  ammes would be colecied by sex and to ensure w omen’s  economic
independence, gowernment w oud endeav arbgve prits o haed adwien ddev  eopmenial
atshvdigt ada d axs, My buion of bBrd and house Ses ard berelery orensed

The educaion and health progr ammes weeaoryv  iewedbgve them an economic or BHmN
whaf ocosont amngaxdnu tritio

hte Seveh Fve Year Pan (1985:1990), the m ulipronged goproech of the previous pen was
@ sdowe r. The bngerm doedves o tedev eopment progr  ammes faw  omen werefoaused dedy
on economic and socHl SatLs i ader © bring hem n the mangieam of reiord dev elopment The
basic approach centered on inculcating confidence among w omen and br  ingng about an aw areness
dtaown poeri far dev dpymatasaoteargsadp B, Aniggr ated m ubkpiary
approach was  adoped far cove ring empo  ymert, educaion, healh, nu trion and gadcaion of soene
and iechndogy and dher rebied agpeds n aees of et b w omen. t emeszeddo rt st oexed
fadlitiesfor noome gener dng advies ad b erebkew omeno par fEeal €ly N soooeconomic
development.

A number of beneficiary ariented progr ammes under va rious schemes w  ee deriied fo r
monior  ighy  therne  wy set up Depar tmetd W  omen and Chid Dev  elopment under the Minsryd
Human Resource Dev elopment  Indvidudl sedos were sor uzedfar dentiying gppor trisfo r
women. h  teear due ad ded sedos, o atenion was © be gvenfor impov  ement of
exdygdsdw omen and impar fgrew  sds uder the pogr amme of fa rmest ratg hte
hegr aed RwdDev  elopment Progr  amme (IRDP) effo  rswould be made to select households headed
by women beneficiari esfor which a quota of 20% was mentioned. These w ere the begnnings of
eV dnaearmar kg of nds a beredls of shemes farw omen which w ablbafo rm te bess
¢ ‘component paming. The same approach was aone xended b aher shemes ofru rd development
and powe rt yalleviaia faexampe National Rural Empo yment Progr  amme (NREP) and Rurd Landess
Emplo yment Guarantee Scheme (RLEGP) as we [l as TRYSEM, where a tid df the beneiceries wee
expeced o be w omen.

Thus, tere was an attempt to ensure that women get a f ar share of beneiis under
development progr ammes.The Centrd SoH W e Ifare Board aso e xtended gr athadbv arery
oganzaions 1o set up ncome gener dgukb.



Ao n the Viage and Smal Scale Industries (SS)) and Khadi Industres, grester sae of
emplo yment cove rage was en visaged for w omen. Alongside, a proper monior ing mechanism was
panned ©© ensure gpimdl ulization of adies meart for w omen under diff efent sedors and
minmize leakages. Ths waud be adheved hauch et s hme esasw dasdteSe
adDeri  dl ewves.

Onte el Sk, a sga ae deparimert dfw omen’s we Ifare was carved au fom te ten
edygMiyd ScHad W omen's W dfaebgre a s eeiglyadbpo ik a noH pat
on maters reling o w omen'sdev elopment W omen'sdev elopment corpor afons were panned fo
promating employment gener dyaiisby syppar g schemes faw omen'sg roups and w  omen from
poorer sedions of Sooety.

The nneles ishered nthe era of empowementofw  omen. The Bghh Plan (199297) envisaged
a more comprehensive gpoachiow  omen'scev  eopment h teepec kg dhe Pean ntewake
o the New Economic P doy adopied in 1991, the suged of w omen'sdev eopment got dub bed again
under the dhgpier on sodal we Ifae. Bup e d paewasgven o Dev eopment of W aren, wih the
foous dearly on emplo yment, education and nu trinec whwe Ifae bagjgtapatd tebg
[ie.

Thesr aegy in the Bghh Pen was © emue tet the benelis of dev eopment fom dif erert
sectors dd not b ypass w omen and special progr ammes were implemented to complement and
supplement the generd development progammes and these latter w add el g reater gender

Hly.

Thus, the emphasis was on mainsireaming of the gender perspedive n dev elopmen, so thet
womengetaf a saedtebards ddev elopment in al sodoeconomic sedors.

An equally impor tant change wasbvew w omen as equal par resndev elopment and not
merely as beneicer esdva rious schemes.  Support wasadne xendkedbv drry agpdesfa te
advocacy and sodd advism progr ammes and the ne wyesdb EedP anchy dRg hduios PR
weebbenvdred in designing and implementation of w omen's progr ammes.

Impor &rfy,w  omen’'s ewas seen n more holsic erms and not restr ded o tet o
motherhood and home-making. W omen’s issuesw ere o be negr aed in the ol dev elopment
endeav aus. SiEsS Was o mtefo rmaion and srenghening of gr s evdw omen'sg  roups,
whchw ada f©hlebdw omen’s needs and pay an impor trtick nderra lized planning and
implementation of progr ammes.Servissfor w omen under va rious pogr  ammes of emplo  yment,
educaion, hedhcae, famywe Ifae, drikdgwaeadnu trinw  oud be made av = dbkdtegr &
idevei tefo rm of a package through conv ergence and integr an

To usher n changes n sodetd attiudes and percepions in regad 1o the rde of w omen in
dffeat gtaes dfe, massimeda and nterpersonal comm unicaion tedioues waud be used Above
d teew ould be empowe rment of w  omen, implying adustmert in tr adiional gender spediic
pafo rmance of tasks.

Sice the dress was on economic emandpation of w aren ala o aeninwas gven b te
emplo ymetsr  ayfaw  omen which wesble regr aedwhdssrdparig | t would be based
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on promoiion of oppor Ly o sfemyb yment and creation of w age emplo yment A bderdefo r
women wakig n the unoganzed sedor was also contemplated through tr anng, ednca sypport ,
aedk and mark dyfor poducers g roups and coopera tives.

htepove rt yallevein pogr amme ike  IRDP, TRYSEM, Jaw ahar Rozgar Y ocgma (@R Y)bgs
weesfaw omen beneficares, an open acknowedgement of the poicy of earmar king resources
ad funds on a f ar poporionee bess.

hwew d the bige n umber of w  omen employed n agr e and aed s te Pen B
dessant anng o w omen in these occupations and their larger cove rage under the e xtension
Fvies.  To improve ther aooess 1 economic .esouUes, sups Bnds w ad ke deri buedbw omen
headed households, adfoa  maredw arenptisw ad be gvenfar podldve asis, houses
and housesites. Sl vy, fovoaodt anngw  omen woud be encouraged n new e Xpanding areas
o edcd educaion ke esdats, computer systems, bobegex  ing, comm  uncations and meda,

Even n aher aess, | ike heakh and education, emphasis was on enhandng w omen’s hoome
fadee acess b nu trinec Education was perceived as a key to empow ement and emphasis
w as lad on aeaing condiios o erebew omen o par  igoee n the educaiondl pooess na moe
meaningful way.

On the we Ifae fort, ssfenb yment progr ammes were 0 be suppor ted and improv~ ement of
income of w  omen and sdl fo rmation w e gven i ai ty. The adMies of w omen dev elopment
arpordions as guarantors and promoiers of aedk to poar w omenorg rmusdw omen weebhbe

expanded.

The Ninh Pan (1997-2002) s anoher megjor miesiore n the sory dw omen'scev eopmertFo r
tefdire, Empowementof W omen has been mentioned as one of the nine obiectives df the
reiord Fen So, fom a mere sedord heeding, w omen'scev  elopment has been elev adbtekwe I
o a meao dgedve. Empow amernt is seen as a mode of making women agents of sodal change and
deveopment.  Theefae, women ceese 0 be nsr uments of development and they becomeispr i
aqos. Thepenf ocuses on both women-spedific and w omenyelated sedors. Thepr gES aeges
0 adeve te djdve of empow emert ae :

@)  To create an enab ihgen \vioment forw omen to ex awetargs, boh wihin and
outside home, as eqe par  tners aong wih men.

(i) Toexpede adon D legsbe resar vaion of nat ks ten 183 " ggsfar w omen in the
Pabmet ad n te See Legshive Assembles ad thus ensure adequete represeniation
dwomen in decison making.

iy Toadoytennegr ated gpproach ow ards empowe rigw  omen though eff alle conv  ergence
dexdg s MES, resouces, i rfred uciure and manpowerin bohw  omentspediic and
w omerHelated sedors.

(iy ToadptageHS ayd“W omen's Component Plan” © esue tet nat ess ten D
per et of unosberelis bw o w omen from other dev elopmental secors.

(V) Toagaize waren ino Sef Hep g roups and thus mark the begiming of a mgior process
of empowe rigw omen.



hoper adéEm, the Pbn eluddates thet an niegr ated approach wil be adopted tow ards
empoweingw omen through conv  ergence of e xsihng progr ammes, wih the uimaie dgedve d
ace g te st gosk. Totsef ed, the Ninh Pen dieds bah the Certre and the Saies 0 adot
ageHIaEy d “W omen's Component Plan” n whch nat kess then 3% o the funds / benelis
are o be earmarkedfor w omen related sectors. It also suggesied a spedd Vg on the fow of
earmarked funds trough an eff elle  medhansm o ensure thet the proposed sr gegybr msfo rha
halsic goproech ow ards empowe ringw omen.

Whie organizing w omen into Self-Help Groups marks the beginning of a major process of
empow eing wamen, te insiiLions thus dev €loped w aud povce a per manent fo rum faa by
ther needs and corri buing ter pagoedves © dev cgopment  Reoogiag the f adteew  oman has
been sodeized ay ke a beck sthpbl  id ife, affirmave  adion trough a deboer &ed  aegy
wkerbadbpo vk equal aooess o and aonid ove r fados aori buing o such empow e rmen,
partilrly n the areas o hedlh, educaion, info rrein F elong kear ngfa sfdev  elopment,
VOEH 96, emplo yment and income gener aing gopor Uk, brd ad dher fo rms of popert
resources, aedi, iedhndogy and merke e The Pan noes that there is an urgent need 1 gender
sEze the census 10 cgpiure w omen's wo rknteifo rmal secor. tadoen visaes the preper an
o ssdle aooouns © hghigtw omen’'s wo rk through an appropriate methodology consistent with
national acoounis. Trss0Hr gt te pradox teawhew omen congtiuie nearly T d s
o, ter aorri buion © her GDP amounts 1o only 15 . because mogt of the wo rktey b a
home o culsde gets exduded fom computaion because of defniional and methodological defendes.

Kegagnvew, t ke “rgtbwo  rk” faeve ry citizen te Peneas ageHf ocus onw - omen
nagr e ad ad sas. Aensadogrend tafigt ard ssnsteae dr kg
due badv  ancement of technology, merket shit and changes in economic polides and introdudng
progr ammes to retainupgr ack the dds of dpaoed w omen to take Up s nnew and expanding
aessdempo  ymetW  arennteifo rmd secor, who agoourt far more then 90 per ot of wo rkg
W omen, receve gpedd atenion wih regad © her wo rking condiions because of the absence of
bgHve A eguards.

The need fora condudve  aedt paoy © inoeese the aooess far w omen o aedit through an
appropr e indiuiondl medhensm s recogized and w omen dev eopment corpor dosaee xpected
D povide beckw adadfow  ad nkages of aedt and mark dyf aksbw omen entrepreneurs.

The Plan recognzes teredbiBe aF matve  adion O esue a kest a mnimum of 30
per cent reserv anfow omeninser \iesntepb ic sector and o ensure upw ad nddy fo r
womennsr  ues. Support  seeske dteef aksthy care centers and the homes for aged
aednen  visaged. To secure W omen’s  representation at dedson maldng leves, the Pen seds ©
encour age coaching f adlies 10 compete n competiive e xaminations and t lends ful support to
b far leservain o it s ten 18 " FHsssfaw omen bah in Pa  riament and Stae
Legbive Assemblies.

As economic empowe rmetofw  arens manly rebied o ther parigoaion n decson mekdg

wh iegpd b raag ad o bun o iesucss ie. income, i nesmetade Xatleaddewe s,
guH o rs ae conemplied 1o enhance therr capedly 10 earn, besides enarging ther acoess
and conrdownershp o f amily/comm  uniy as=s.



Responding 10 the increasing e vobe o f eminzaion of pove riyntewake drew economic

paices aened an boer dem i vaization and gobalzaiion, the Plan promisss that the presert

poides and progr ammes wil be re-designed to make them more responsive D the e needs o
waren n ajede xreme pove rty. Firdly, te Pen poposss b lev amp TRYSEM nis desn aur oum
and mehod of ang b npowve the empo  yment opport  uiti esfarwomen in pove rty. Secondy, powerty
dlevein pogr ammes lke Dev  elopment of W amen or Chidren n Rurd Aess © WCRA), IRDP and
TRYSEM are o be integr adbe xedg rederacess D e esssane ad ratgbw omen's

goups. Mostimpar &Y, efforts ae o be made o ensure thet a mnmum of 3040% of the benelis
flow to women fom d e xdgpwve ryd velon progr ammes, bthru rd ad uben

Farwomen in need of spedal care or proiecion, usual we Ifare and rehelaion services ae
10 be extended.

Se oH dides ad ar adiiordl mndset haveaa UH e ih o minrg te sais o
woren efo  ris ae © be mede b put an end © negaive and seredlyped port rayddwomen and al
types of mass-media and comm unication resources are 1 be used to change peope's modes of
thinking and beha vard S,

Instiiional Set Up

Thatwas tew omen's prney tughte Fve Year pars over hefa cary. The changes in
approach 1o women sues aso hed 0 br ing about denges in e indiuiondl st up. Duigterh
Pen a Buesu o W omen's Dev elopment wes  aeded gk te Mty d SIH W e Ifae ad i 1985
this Bureaul insiead o jLet being a sedion inhe Socd W e Ifae Mty moved o be a separae
Depar matd W omen & Chid Dev  elopment (WCD). bilmdnwas enlrged because t wa sfe ltt het
women'scev egoment aoud nat ke aorined b arly a few schemes of the Departmatd W C D. W omen
hedb tafardaeinva rious dher secoral progammes. Gradlely tis was developed inb the
idea of a component plan which envisages each and eve ry Mrgry auding is od pen ad
quentying whet t was going to spend on w omen either on schemes e xdey ey meant for them or
on schemes reling o them Berdry tgsw  eedoked ad WCD wasgven teesodly
fomonior gtebw of resources from va rious sedors no w omen’'s pogr ammes.

The Depar tmaitdW  omen & Chid Dev  elopment, being the national machinery for empowe rig
the women in the counry was made responsibl  efor mainstreaming w aren h the reiond dev elopment
byrasgteaove rd seis an pr wh tet o men The Depar tmat nis nocH caoedy, form uees
pdes, pasadpogr ammes, ad enads o recommends legeaion affeding w omen and guides/
coodinaiessreanines the effo rs dboh gove rnmental and norgove rnmental organizations wo rkg
oimpove  tektdw omen in the country. The progr ammes of the Depar  tment indude — aoninuing
educaion and fraining, empo yment and income gener an we Ifare and support S evices and gender
serdisaion and aw areness gener dn  These progr ammes of an innova  tive raue pay teied
being both supplementary and complementary © the dher gererd cev elopment plans n the sedors
of health, educaiion, lBbour and enplo ymert ru - ra and uban developmen etc.

The Cenrd  SoH W e Ifare Boad, which is an apex agarizaion & the reiond kv dasas
an umbel rellin reivo rking trough See Sod W e Ifare Boards and through them with thousands
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d vdrery ogaizaioswo  rkgfawe  Ifare and development of w amen and chiden in the country.

h adr b addess the need fa povidng Moodiance servioss o poor w omen, the Radhri ya Mahia
Kosh (RMK) was st up in 1998 as a regsiered Socely. The Neiordl Instiuie of Public Cooper an
and Chid Development (NIPCCD) assists the Depar imertn e aea o eseach ad tr anng rebed
o women and chidren. The National Commission fo r Women was setupin 1992 as the hghest

|y bodyfoov  erseeing and safeguarding and proiedion of w omen'srgisadpr s, Se
Commissions w e st up n many Saesan.  The W omen's G st uyp nte Carrd M o
Depar tments of Labour, rdey, Rrd Dev elopment, Scence and Technology are e Xecedbdev  dp
inkages between the national machinery locaied in the Deper tmetdW  omen and Chid Development
ad d aher w omen relaied Minstr iesDepar  tments.

Wihnte W omen and Child Depar tment, a Committee on Gender Mainstreaming under the
super \ENdR ime Mrii’'s Ofice (PMO) moniars 47 bereficery oriented schemes.  Thisi sfabal
by the gander focd parts in aher deper tments.  Aso n Madh, 1997, a Pa riemeniary Committee on
Empoweretd W  omen was st U b mokx te pog essbw  ads gender equity and empowe rment
dwomen.

Comnmittees

From fme © time, various commitees w eedgpbev aleie the impedt of consiiviondl ad
Sauory po vieons and the df erent schemes for social and economic development of w omen
implemented by  the deperiments of carrd adssegove  rnmens ad © idenlfy gaos o defidences.
Many of these commitees made ve ry seaching angyses o the sais ofw amen and the eficacy of
tref ramewokd pdiss adbws and schemes in meeting the new agxr aions and goaks which wee
espoused by w  omen wihin the country or aooed W e may bdkatewo rk done by some of the
impor tant commitees in the past seve ral decades because many of the Plans and schemes have
emerged as a response 1o the findings or recommendations of these commitees.

Thef @ wing important Committees are concer ned diedly o indredly wih the we Ifae o
development of w =~ omen:-

0 National Commitee on W omen’s Education (195859).
(i) The Commitee on Status of W omen (CSWI), 1974.

@iy  The National Committee on Role and Pa rigeind W omen in Agr iculure and Rura
D evelopment (1977-78).

(iy  The National Commitee on W omen Pr isoners (1986).

(W  The National Committee on Sel-Employed W omen and W omen in the Info rmal Sector,
(1983

The Report of the Naiional Commiiee on W omen's Educaton under  inedteneed o i gi tie
women’s  educaion This inuenced the pri obesdte3 dad4 "HRe YeaPasintevdaesa
o educaion far w omen and girl  s.

The Committee on Status of W omen was setup by the Gove rnment in 1971 under the
Cher manship of Ms.  Phuenu  Guha. The task of the Commitee wasbe xamire d quesiors rebing
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bter igsaddasdw omen in the context of the dnanging sodel and economic condiions n

the country. The Committee compr ising, among others, eminent representatives of the w omen’s
m overment, made a thorough study of women in va ros eges dtefe. | tralsed besc quesions

about the socelzaion poasss iheert in a heradhicl sodely, abot the resource, ow er and assets
dri bun peErns adaboutdv exalra |vdesdtsaury. The report fely mece seve ral
seminal recommendations on bath the schemeaiic set up of the field as w d as te agarizaiord ad
irgituiad f ramewakfor panming, impemening and monior ing the schemes. I a0 Sessed te ned

for specal measures o ransfo rmte ceje  eqely ger anteed by e condivion ad te el

efeip kfab  enely.

The National Committee on the Role and Pa rigend W omen in Agr icuilre and Rura
D evelopment, which gave BigOth 197778 e\ew ed the poides n these aress.

The National Expert Commitee on W omen Pr eoese  xamined the condion of w omen pr BoEs
ntea imndl comediondl sioe sysiem and mede a series of recommendations relating 1 necessary
e r forms, premgo  rms ad te i€fo ris f dher asocH rebliors and far tedHn
dperesnofaasw omen con \Wids ae coneer ned.

The National Commission for Sef BEpoyed W omen and W aren nte Ifo rmal Sedor (Shram
Shaldi Report ) examined the entie gamud mesf aong women in the unoganized sector and made
anumber of recommendations relating to employment, occupational hazards, Hjte poecion,
tanng ad d dev elopment, mark  eig ad aedk far w aren n te ifo rmal sedor.

Action Plans and P dies

Smiarly fom ime D fme va rious acion pans or perspedive plans w  ere brought out by
sucoessive gove  rmans eher n response o ther own elecion menf esasartdima at
commitee report s. Likewise, various aher poicy documenis ha vgaber imgonw omen'sl ivesako

appeared now  and then and these also deserve a pece in the chondoged sega o e dev elopment
dgwomen. The more impor  trtones ae en umer ated belowr

The National P dicy on Education, (1968).

The National Po | cyfar Chiden, (1974).

The Naional Pan of Adion (Fo r W omen), (1976).

National Health P dy, B

Nationd P dlicy on Education and Progr amme of Action (1986 - Re visd in 1999
Nationd P ergpedive Penfo r W omen (1988-2000).

Neiiorel Pen of Adion far te G|l (1990)

Neiordl Nr ~ DHP  doy (198

Nationel Populstion P dy @000,

Natondl Po  licyfor Empowe rmetd W omen (2001).

The NPE emphasized the ok of educaiion as an inenment wih of socdl jusice and socdl
tanfo rmation
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The Nationl Po | oyfar Chidken consders dhiden as e aounry 's sypreme aset and the Sae
aoss ter nu rueaskown iesporely. The pay po \vikd te ieqied famew o rk for assgig
pi i tyt odiffeert neads dadid The progr amme of Integr  aed Chid Dev  elopment Ser vices (ICDS)
w as lundhed in 1975 seeking ©© pro ik an negr aed pac kgedsr  vesshaanv ergent manner
far e hosc cev eopment of the dhid. E aotkes cae dfthe needs of e Xpedant and n usng
mothers.

The National Plan of Action adopted in 1976 became a guiding document for te cev elopment
o women 1 1988 The National Health P oy of 1983 s i ges ke by inghg down high
ees o irf ant and maternal mor Hyadfa uv ersalimm  unzation by tey er2002 The MCH
sErvicesw  eeir ther strengthened by launching the progr ammes of Child Surwal and Safe
Motherhood, (CSSM) in 1992-93.

The National Policy on Education (NPE) wasfo rm ubted n 1986 and further updaied in 1992
It empheszed v esd endment and reienion of diden, epedaly gl dtn | taffirmstet a
newdudue o equally betw eensexes m wWesmtear ner sore o educaion fo rgirls. tars
atremov gt radord dsr imnelion and sex seedyg byds adying shod aur ioua and pomaing
the aooess of grsbv ocationd and prof essional courses. SeH ealures w e noorporaied b
exding shemes n favour of wamen ke the Oper don Beck Board scheme where at least 50 per
cent o the eadhas have b be w omen. This document emphasized Educaionfo  r W omen's Equaly,
rdjghenms o U adeyd aesd gk adw omen o education and the remova of fscgec
dyar &sbu the mejor responsblly and impor e o educain, wih d s reliors, fate
general empowe rmentof w omen by dangng the sodal consirucion of gencker. These documents
inlenced the appoach © healh and educaiion of grs and w omen in the concerned Plan per ok,

The Naiord P agedve PFnfo r W omen (NPP) wesd dadbya aegopde Xpers as moe
aksabgEm policy document adv ocaing a hasie goproech far dev eopmentofw  omen.| twas
ando rt at evauaing te mped o dev elopment plans and progr ammes on Indanw  omen.t gt
tor eview te pddes ad pagr ammes as theye  xised, pn dooument as they hed evo Ived and sudes
and repors thet hed been atiepied The NPP recommended that while progr ammes faw omen could
ariue o be impemented by diffeet Mreries as partd trcev  eopment plans, i tweseseridl
Dhave adoyg nerse &l coodneion and monioring body aogwih s own support irgfa dlities
srvioed by the Depar tmetd W  omen and Chid Dev  elopment.  This pbn bd down a map tow ards
gender equalty. | t wanied increase nw omen’spar  tigpation and presence a dedsioHmaldg leves
and local sefgove rnment bodies, State Assemb  kesadPa rbmet suggested a 30 per cent
reserv dnfaw aren a d these v esbut  proposed thet the seats may have b ke B by
nomneion n te e yyeas. tadoagpeslateea ude for mpemening the progr ammes
ntew omen's & te Dgarimatd W omen and Chid Dev  eopment as the founthead of polcy,
the Centrd SoH W e Ifare Boad, and W omen’'s Dev elopment Corpor  ation as nodal agencees fo r
implementation of we Ifare and economic progr ammes respectv  ely and the Commissioner fo r Women
0 bk der te et orcement of pro \Exs for the praedion of w omen. Sedions of the w omen’s
m ovement w ere howeva @ ical of the paspedve Pen for 6f deba e “mainstream
developmen poides’ ad ther av erse impact on w omen and 1o address the issue of resources fo r

e GEy human dev elopment.
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The National Nuir P  dydaEsdot t emand long &rm measures necessary D impove
tenu triobdsasdw omen and chidren in the country as a whoe. The paicy was oedcaly
dawn up o tecke the prob lem of mahu  trion boh fhrough died nu trinrev ainfa el
wherabl egroys asw  d as through aher mears kenu trim edlcin for mpo vilgnu  trinieke.
tempreszes a degedf edygp atsadita faryf ocodddi  bunt aopsagedHf ocus
on early degnosis and prevenion of mahnu trindr ing pregnancy and ladation, and made a seri s
of recommendations for remo vgtenu  triod deiey o dblenad part iadaly,dtegl chld
adannegpatdn usgade  xpedant mahers, Seziz thoee fom e wherabke srsd
the socety.

The National P dicy on Population 2000 &firms the commitment of the gove rnment tow  ards
vdrery  adifo  rmed dhooe and consent of dizens whie av adydepoddre hedh cae servioss
and conin  wation of the target free approach in adminser igf  amiyplanning ser vioes.  The poicy
indoks inerves araw acsfar tose, who Ul the iequiemars o anerad deckup, rtird
e ryby at raedbrhaatat egy andlith and imm  unizaion ad goedd rew a rdfartose
who marry  aer the mnmum kel age of (21) and (18) and use a termind method after the bt h
o te second did Basaly, tedpdes D addess the unmet needs far axr  acepion, heah
@eifa  srudue ad hesih pasod and b po veregr  aedse vedde  ryfobesc gpoddve
and dd hedth cae.

The National Agr oeP doy 2000 stes thet gopor aes trudrd trdord ad reliord
measures w oud be insed 0 empow er w omen, b ud ther cgpebdies ad inpove her aoess
ms, Eeddoy ad dhe fa rming resources. Mainstreaming the gender concerninagr obew  ad
receve pr ol aein The approach 1o ru rd development and land refo rms wabf ocus on
recogniion of w omen’s rgsnbd

The Naiondl Po  licyfor Empowe rmentd W armenfeized in 201l ssds b aege anen vionment
though posive economic and socal paloes far flkev  eopmentofw  omen to enabk temb eeze
terflped s b e te keje ad ccfab  ep ymentd al humanr ighis and
fundamental freedoms by w amen an an equd bess wih men n d gheres - palicd, econone, said,
atrdadal k emeszes  the mansteaming of a gender perspediven teckv elopment process
and economic empowe rmentof w omen through pove rieadcation and mico-cedt For s
empow emen, i seeks 1 modly educaion, healh and nu trion pdoes b megt te rescs fw omen.
It empheszes ter gsdteg I ad seds D poed w omen against vidence. tefis@ta I
ad s mrer sbodaw up fime bound adion plars fo rt rangding te podes nb aonoee adn
through a par ey process in consuliaion wih Centr alSate Depar tmeisd W omen and Chid
D evelopment and National'State Commissions fo r W omen. Thsw oud oedicaly ndude measurabl e
goas, commitment of resources, lesporddy for implementation, sir udure for monior  ing and
introdudng of a gender perspedive n teb udget process.
Inteemational Con ventions

hterey natioral arena akso, moratdkeyv  elopments have been kg pace n e aea o

women'srgsover tepetseve  ra decades and par [11:1Y] dreteereod Y eadW omen
1975. The Governments had made many commitments to the prog ressof w  omen, expressed
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i ternationaly through the UN Humen Rghis insrr uments, | rternationd Labour Organization conv eniors
and the UN Conference ag reements.

Ore of the most signiicant of these documenss is the UN Conv enion an te Biein o Al
fams of Do mnelion agarst W omen (CEDAW). Thsguar antees women equal r ghis wih men n
dgteesdfe nduding education, empoymert, healh care, vaing, refiorelly and mariege. All
SAARC countr Es ae Syeres. India has also sgned this document with some reserv dos. The
Commission on CEDAW reews the reports submiied by dte cutes, Who are SJeires.

Smixl yteWo ridCof erence on Human Rights in Viema in 1993 refuied the distinciion
sometimes made in human r ighis disoourses betw een pub tadpi vae goheres deckri rgfatel
fmetetw  omen’s righis mugt be proeded nat only in court s, prisons and ather areas of publ id ife
buaonte i vagy of the home.

Sl y,varioss LOonv  entions embody standards agreed upon by recogized wo - rkergroups,
employarg roups and gove  riment representatives and define women's r gsne'ms of rem uner am
w oking condiions and freedom from e XEm

TheASUNW O rdCof eenceon W omen hed in 1975 in Me 0 Cly, merked the beginning
dtehy netiondl Decace of the W oman (UN Dev elopment Decade fo  r W omen 1975-1985). Since

tenWo rdCof eenceson W omen have been held in Copenhagen in 1980, in Naroai in 1985 and
in Bang, Ching, n Seplember 1996,

Whie siessig on equelly of r oghshumanr g,  the Mexioo Pan of Adon (POA) cdfo r
ter aiiication and implemeniation of the Uniied Nations Conv ein on te Bndion ofd fo rms
dDsr  imrdion Agast W omen (CEDAW) i erd D eal ie. I dedaed 1975 &s the Inerreiord
W omen’sYear ad caled for measures O gr  ant and proedt w omen’s rgs, indudng popert yrogs
wihn mariege, redlocate Gove rnment funds through progr ammes elev aing te sais dfw omen,
fom ubie padoes and progr ammes for  equal oppor  tuniy and treatment of w omen wakers and equal
payfor equal wo rk, adhere o sandards for equally and condiions set by tehey  naional Labour
Organization, accommodate f amily and wo  rk responsibiities through adequate chid care and
tanspor Enf  adies ad ieogize te susanE e dFw omen in dev  elopment and place higher
value on domestcf amiy wo rk.

The Copenhagen W o rd Coference of 1980, iner preied equilly nat only as legdl equely bu t
s adydr U5, egoddesadquot uitiesfatepr feEndw omen in dev  elopment
bath as benefceries and as adve agents.  tuged Saes b enadt legebion ger aneeingw omen
thergtovae, bbe ebdsd a goaried o pdid de ad D ex ecepb Eidosoeyd
terms with men. t aochlfa pfdgv  aveonw  omen's uyadwo rkfarindieon n GNP, proEn
of maer  nly and parerid keave, proiedion againgt any xeya Eedp  adice that endangers a
woman's aooess 1 jos ar undermines her job perfo rmance.

The Nairobi Forw ard Looking St abeges for the Adv ancement of W omen, 1985 emphasised

regr a@ndw  omen in the development process and the need o estab h goadc tages a each
levd D inoeese te e feEndw arenhpd  essond, management and dedsion making posiions
nte auti es. Theyaodfar pramoiion of wamen 1o posiion of pow edeve ry | evdvind
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pdd ad e bodes n ader b adeve par ty wih men The document urges recogniion of
tee xatadvdedw omen's unpad wo rk inste and ouste the hame, adsidennred
accounts and economic statistics. Fute t for sharing of domestic responsiiiies and

esab Hmatdemewo rking houss o encour age the same.

Trenier  naiiond Corf erence on P opulation and Dev elopment (CPD) at Cato n 194 dirmed
thetw omen’s rights ae an niegd part o dhurenr Ob. |t sresses tat the populaion and
development progr amme are most ef  alve when steps have sm ulaneosly been Bken impove te
sasdw  omen. ICPD was teftir rerdfo  rum to acknowedge thet te enp yretofse  xd
heeh B annegr dpart o igpaddve rgs. Men's ris ad egoddes b ter per ters wee
noied.  The conference estab Eed an ner national consensus on a comprehensive approach to
popuE sedzaon wheen f amly we [fae servies ae 1 be povided n te aorext o Repoddve
Chd Hedlh Ser ves. | tcdlsfo refforsbmedoeif antmort  dityby one thid and meter nd mort  dity
by are heff by 2000. Acodgbispr inqoes, adv ancing gender equity and equality and the
empowementof w  aren te emindion o d Kok o videnee gt w omen and ensur igw omen’s
diyboadtaownfe rtilityarec anesones of popukion and development relbied progr ammes.

The Unied Nations Faurt hW oH Coteence a Bgg 19965, and te Pafo rm of Adion adopied
ateCof  eence recogized tetd Gove rnments, egetded ther econoic and aurdl SysEems,
ae responsbl  efor the promoion and proiedion of w omen's humanr g, dwr gbkbdw  omen and
tegl dd ae an ndenebl e,rgd ad bk part of humenr gk. The document also
Spedicaly Saied thet vidence s an doslack 0 the adhiev ement of w omen's humanr gt. The
Ffo rm o Adion deals wih tvdre areas, namely pove rty, educaion and raning, healh, vidence
aganstw  omen, armed confict, economy; pow er and dedsion making, instiLiional mechanism, human
s, meda, envionment and the or| chld

The tw enly thid spedd sesson of the General Assembly “Women 2000 : Gender Equalty,
Developmentand P eaefa te Tw etys Cairy " conduded with gove rnmerts reafir ming ther
commiment 1o the goals and objedives ooianed n the Bang Dedr aon and Pafo rmfar Adon
adopted at the Conf erence.

These conferences have strengthened the agenda of w omen’s mov emert d over the wo rl d
Convadlaterded e reiond bodes these aorf erences br g togeher reiond gove rnments
as wd as nongove rnmental organzations and leading academics far an nedhange o idess aoss
oA badks. These ev eshave bendalgypa oy de ader n which NGOs have fhyed
an e d pert whgove rnment agences.  Very Oiat cady ations and commitments have been made
antexefo raand these documents are e Xeced b ber by te neird (ove rnments. ok hes
aways been a leading per gatntee af erences ad her representatives, boh diies ad o
dfidds,ati budgiatotef aming dof the agendh, © the deboer aos nteboraswe Il
asted  afing of ther conduding statements, oeclr aiors, or communiques. Very ofen these
arf erences akso provided an oppor triy, a tepge  ary sae, forreiord deecpiors, ompr §9
bah diceks as w d as nondi par tqoars , bke siock of the stuation at hame, expede
decisions on many perdng meters and arri Ve a a consensus on some conienious matiers in adv ance
dte arf erence. htssee, teeiey rodev  es have aso heped 0 adv ane te femng
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m ovemert in o, boh by i ndigabgen umber of NGOs and gving a spur o gove roment thinkking

and adion on the issues concerned. Fae xample, teestb KEment of the National Commission fo r
W omen was a0 bgyaregosebte S5  Report of the UN Commitiee on e Sais of W omen.

The 1oe of the NGOs n the sedor hes aways been ve ryimpart  at. Ore coud say teteven
tedo rm movemen o te nneeenth century wasan rHed tedisuEyDEC Kepd lems
reling b w omen. The welfaet  adiion has been fa irly strong in India, where many char Bl e
oganzations have po vided succour to abandoned women or to w amen in deress. Immeciaiely, afte
independence the Sae a0 Ed g et des nteke dtevdrary apEsnEc Hgpd lems
1edig b o we Ifare indudng e we lfaedw  omen. R erences have  akeady been made o the
esab KEmen o Cenrd SoH W e Ifare Board which has been gving assislance o a large n umber
of NGOs wo rking marly in te aeas of w omen and chid we  Ifae. In recent decades, many w omen
groups have  aoqured great prominence in advocating w omen's causes. Many of them have fayed ve ry
it ik boh a te reird as w dasie reird eve I's. Bu ts hes been bgely an uben
phenomenon. The absence of stong w omen'sg yshru rdaesoposttergsdw omen has
been one reason why e partheon o f ooss cosr ang enuely — indiliordl, so ad adura |
-hes d b be coneed f edrd.

Where have d these pans and progr ammes, nuenced by the my redf  orces, rdiod ad
i terreiorg Eken thew omendindg, 0y ears after independence? How hes te rygwih desny
w oked out?

D evelopmental polices and progr ammes, bohnw  omen — specific and w omen — related
005, put b adn hiough va ros Fve Year Pars,have meceadf  erence b the sodoeconomic
ssdw  omen in the counry. W omen's| ifeexpedancy has r igen seedly fom 37 yeas n 1961 b
57y eas n 198993 ad ove rekentenmekfee Xpedancy of 590 years dur ing the same peri a
This 5 o sTel adev ement The mean age for mar gefo rfemalkes has also increased from 156
yeasn 161 © 183y eas n 19, terks par tyote G Mar Be Rt  atAd 196 The aude
brt hraie hes dedned flom 408 per thousand in 1961 © 275 in 1996 and the a'ude deaih rae fam
156 per thousand n 1970 10 89 in 1996.

On the other hand, the maternal mor telly sood a a high of 437 per hundred thousand ves
brtsn 198 -ave ry hoh fgure indeed The sex rab, the summary  indcaor dw omen's A,
has showna  ooiin  uoudy dedning trend. The rato which siood a 946 in 1951 dedned 0 927 n
1991, though there has been a margnal r = 0 B33 n te bies oesus of 2000

hte®d ded e teferee i ar éehesr Enfom79proatn1BloD3n
1991. Thef attattegr owhr ae s dobke tadnmee ayspr  thly eesar igB u,it
cannat obl  iterae the dsgpanig f attetover 60% of w amaedbee. How ever, enomert
rasfo rgirkatep mary and secondary | evesasaoten urber o grkn hoher educaiordl
s, .oy pdiessrd rdL s, lave shown considerabke mpov ement A the same e,
the dropout r asfagb a shod remen high

Thef emale wo rk pertjenr ate has shown conssiert r g but more than 95% of w omen
w okers ae n the unoganized sedor, whee there ae o kegbive S eguards, | eave aore aher

berels. W omen’s  represeniaion n s \=ske the IAS, PS, IFS has shown an upw adtrerdbu t
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even nowranges wihin 10-12% as per 1997 figures and cannat be considered adequite. Sl y,in

the plb Eaem esxVANd 1B " gEsfaorw amen n local bodes hes gven a boost o w omen’s
tepeserE ngr asi e, tepuebagashthas 43% nKar reda Bintelge
reaches of powe  ri .e. nte SeelegHive Assembies and the Lok Sath, the perceriage of w omen
members rose fom 25 0 a bare 39 overa Dy ear per  iod between 1977 and 1997, in respedt of

the Siaie Legshilres, and fiom 44 © 75 bew een 1952 and 1998 in the Lok Sabha.

Sl y tedo redgove  rnment and nongove  rnment women's  aganizaions and adviss ©
qonian vidence aganst W omen have mthone m uhfu it Asarh te e o aodes ap=
w omen has been increasing.

The Human Dev elopment Index HD) peoss b a 128 rark (v alle 0563) among 174 countri s
dtewo rl dwitha | ifeexpeday abrhd 69y eas, adltl iteacy of 557 per cent and combined
primary, secondary adet iaygross erdmetr ao a ™ par aat The GDP per capia is 2077
(PPSY) the gender rebied development under (GD) r ak d ol 5 108 an impov ement over e HDI
rark o 128 Trefee Xoedaroy abrhb 638y esf emdes)and625y eas (mek) Adttracy
rae b 435 per aat f emae) and 67.1 per cent (make) farage 15y ears and above.

Theefae, alli nall, t lrepiduei s,l iketeara téseyg amnmixed one. Thee b adv are onsewe ra
fos dg uinamreg ression on some. Many o te d per nicous socd systens are weak eng
many dhes ae ressig dace. Many rew prob s ae ariag eher becase o rew technologes,
(makigf ok essy) o new economic f aces (@ aes magnaliang w arenntat adord
oooupetions) and inier reiorelain of e @ig afb b immora I't raffic). New chalenges are
boudioa Behw omen's Hlasitesd nddedHbadteyhave bhbe metby te uied
W and adin df te enfie pegpke. Apdb lem as mu ltifaceted asw  omen's sfaddzan 510
impor ertokeHbtegpve rnment alone. Al sediors of oM sooely — the acadermip, e NGOs,
tecrpr  aewo rid — mus jon hands wih the gove rnrmeta d keves, fonte P  anchay dRg
reLbsotef ederd @b, and the wamen and ther s heb groups © usher in the new dawn

of freedom, dignity and oppor tyfo  rall.
... Theesar ainbow out there and we havebk eep reaching ot
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ANNEXURE - A

Impor tart Sodd Legisbions Reing To W omen
1 The inden Dvooe Ad, 1869 (4 of 1869)
2 TheChr snMar  iage Ad, 1872 (15 of 1872)
3 The Mar & W omen's Property Ad, 1874 3 of 1874)
4 The Guardians and W ads Ad, 1890 (8 of 1890)
5 Thelegad Pr  adiones (W omen) Adt, 1923 (23 of 1923)
6 The W orkmen's  Compensation Adt, 1923 (8 of 1923)
7 The Chid Mar Boe Resraint Ad, 1929 (19 of 1929)
8 The Pa yment of W ages Adt, 1936 (4 of 1936)
The Indian Succession Ad, 1925 (39 of 1925)

©

The Musim P esomd Law  (Shar &) Applcaion Ad, 1937 (26 of 1937)
The F aor ies Adt, 1948 (63 of 1948) as amended in 1976
The Minimum W ages Ad, 1948 (11 of 1949)

B B B B

The Employ ees Sae Insur ance Adt, 1948 (34 of 1948)

14 The Pontions Labour Adt, 1951 (69 of 1951)

&

The Mines Ad;, 1952 (35 of 1952)
The Spedal Mar e Ad, 1964 (43 of 1954)
The Hindu Mar  iage Ad; 1965 (25 of 1955)

5

N

The Hindu Succession Ad, 1956 (3 of 1956)
The Immora | Tr & Pev enion) Ad, 1956

The Hindu Minor ity & Guardanship Ad; 1956 (2 of 1956)
The Hindu Adoptions and Maintenance Adt, 1956 (78 of 1956)
The Mater iy Berelt Adt, 1961 (53 of 1961)

B 8 R B B B

The Dowy  Prohbtion Ad, 1961 (28 of 1961)

2

The Chr  EenMar  iage Dissolion Ad, 1966 (21 of 1966)

4

The Beed and Cigarete W o rkers (Condiions of Employment) Ad, 1966 (32 of 1966)

B

The F  oegn Mariage Ad, 1969 (33 of 1969)
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B

The Medical Te  rminalion of Pregnancy Adt, 1971 (34 of 1971
The Bonded Labour System (Aboltion) Act, 1976 (19 of 1976)

The Equal Rem  uner aion Ad, 1976 (25 of 1976)

The Contr  act Labour (Reguiation and Abaliion) Ad, 1979 (37 of 1970)

The nierSae Mor at W akmen (Reguiaion of Emplo ymert and Condiions of Ser B Ad
1979 (30 of 1979)

The Cine-Wo rkers and Cinema Theate W 0 rkers (Regulaion of Emplo yment) Act 1981 (50
of 1981

The F amiy Courts Ad, 194

The Chid Labour (Prohidiion and Reguiation) Ad;, 1986 (61 of 1986)

The Indecent Represeniaion of W omen (Prohibiion) Ad, 1986

The Jw eakJ uwsie Ad, 1986

The Commission of Saii (Prev enior) Ad; 1987 (3 of 19689

The Mertal Healh At 1987 (14 of 1987)

National Commission fo r W omen Ad, (20 of 1990)

The Infart MK Subsiiues, Feeoing Baties and Inf atF oods (Reguistion of Production,
Supy ad Deri buion) Ad 192

The PreNetel Diagnosic T echniques (Regulation & Prev enion of Misuse) Ad, 1994
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VII. CONVENTION ON THE ELIMINATION OF ALL FORMS
OF DISCRIMINATION AGAINST WOMEN (CEDAW)

(Adopted 1979, eabedibf a ce 1981)

The States Pa  ries © the presert Conv ain

Noing thet the Cher & dte Unied Neors iedi s f aih in fundamenta humen r gs, intte
dgilyadwo  rt of the human person and nthe equal r ights of men and w omen,

Noing thet the Universdl Dedbraiion of Humen Rghs alfirms te pr  ingde dte nechddy
ddr  imnaion and podais thet d humen beings ae born feeadeqdndylyadr ghs ad
teeve ryoesabdlbdter s and feedoms st fo rh taen whoit diidn dany kd
induding disiincion besad on sex

Noig tet te Saes Pa resotehsr reiodl Cov enants on Human Rights have tedd tHN
Desueteegdr ight of men and w omen to enoy al econonc, suH alrd aladpdd
oS,

Consider gteiy reiordl conv. - enfions condudied under the: auspices of the Unied Nations and
te gEzed agendes promoting equially of r ights of men and w omen,

Noing ko te resiliors, elr ations and recommendations adopted by the Unied Naiions and
te getized agendes promoting equilly of r ights of men and w omen,

Concer red howeve r; tetdegeteeva rosg umens dsr  imreion g W omen continues
bex ig,

Recdg tet car imreton aganst waomen vidkiss te pr s deg ey dr s ad respedt
for humen donly, sen dkebtem fendw amen, on equd s wh men nte pdd
Soce, econonic and adura [l ifedterauti s, hampes the gr owh d the poger iy d oy ad
thefamily and makes nmoe ditte Ul dev eopment of the poenidies of w omen nthe s Vesl
dteraur ies and of humanty,

Concer red tet n deirs o pove rywomen have  tebedaresDf ood, hedlh, educaion,
taining and oppor trksfor emplo yment and other needs,

Convd tet the esebHmeant of the new e naional economic oder besed on equity and
HewWati bue gy ow ads the pomation of equally betw een men and w omen,

Emphesiag thet the er adcaion of gert had of all fo rms d radam, derimineion, odorslem,
nec-coonialsm, agy iein f oregn oooupation and dominaion and iniexf eaenteier rdefa irs
dSEssesgHDtellap yretdter ights of men and w omen,

Afirming that the srenghening of iner national peace and seauri ty, e d refordl
fenson, mulual cogper an amog d Saes irespedve o ther socel and econonc SysETs, cgeal
and complete dsarmament, and in par tthn Udkeer s mament under st dtadd everer reiordl
and te &f meion of the pr ingdes of jLee, equally and mutual benedt in relations among
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oout esadteedEndter ot of peoples under alen and colonal domination and foregn

oaouypetion 1o sefdeter mination and independence, asw das egedfa reiord oV eregnty and
teri todregi ty, Wl pamoe soH pog ress and development and as a consequence WAl contri bue
10 the agmment of U eqely bev een men and w omen,

Convinced tet the 1l and conpee dev elogpment of a country; tewe Ifae dtewo rdadte
cause of peace require the maximum par e dw omen on equal ternms wih men n d s,

Bear gnmnd te g rest conri buionofw  omen to the we Ifaedtef amiy and to the
develgoment of soaely, s ofa il ey ed e soH syicance o el ryadteke d
boh pprers nte f amly and in the uplr ingng of diden, and aw aeta te e dw omen in
poaesion shoud nat ke a bess far dr membu teteydr gy o dblen ieqLies a ey
o reooredly betv een men and w omen and society as a whoe.

Awaetaadaenter adiord e o menas w dasterkdw omen in socely and
ntef  amiy s needed 0 acheve U e aly bev een men and w omen,

Determined to implement the pr ingqis st fo rhnte Deciar  aton on the Eimination of
Der iman At W omen adfa  tdpr pose,b  adytte messues reoued far te énein
of such dsxr nrenndsfo rms and manif  esaions,

Have agreed on te fo [lowing
PART
Atidel.

Fatepr  poses o the present Conv ainteem ‘e imigion againgt w omen" shal mean
anycddn e xdEn o et idion mede on the bess of sex which hes te eff edapr pose of
mar igan  Uigte eogin ep ymentorex eadebyw  omen iespedive o termei ta
s, na bess of equelly of men and w omen, of humanr  ights and fundamenia freedoms in the
palical, econonic, H akr ddlaany de#l
Atide2.

Sates Pa  rties condermn disor iminaion againgt w arenndifo rms,agree o pusle by all
appropr  ise means and wihout delay a pdy of eimireing dsr imnaiion againgt wamen and,  this
end, undertke
(@ Toembody the pr gk o the eqLely o men and wamen in ter reford corsluions o aher

appropr B bR ity et inoor por ated therein and to ensure, though Bw and other

appropriate means, tep adedandtsp giec]

(5 To adopt appropr e bpHve and other measures, induding sancions where appropr e,
pdidgddsr imination against w omen;
(© Toessb HEbgdpadndter gsdw  omen on an equal bass wih men and o ensure

though competert retord T bunas and aher pub trdbrstedate poedn o w omen

againgt any adddar imneion
(@ Tod anfomengagng in any aapadeddr imination against w omen and to ensure

tetpb  Catoisadidirs dd atharfo rimiy wih tis b b
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(& Totke d agox iate measures 0 eiminate discrimination against w omen byany  person,
Qanizaion or enerp r s

) Totked appopr iate measures, induding legistion, 1 modly or aooksh e xdghws,
reguions, asoms and pr - adioes whch corsiiie dsr imnation against w omen;
(9 Toreped d reiord perd provisons which corsiiie ds imnation against w omen.
Atide3.
Sates Pa  resddiken d#hs, np o in e poicd, o, econonc ard alra I
HE, dapgr iae measures, nduohy b D asue te il cev elopment and adv =~ ancement
o women, far tepr pose of guaranteeing them the ex edse and eno yment of human r ghs ad
fundamental freedoms on a basis of equaliy wih men.
Atided.
1 Adopion by Saes Pa rissdenmpoa ry speda measures aimed at aoogker aycef ao eLely
betw een men and w omen shal not be considered discr imination as defined in the present
Convain buddnroway enal as a consequence the manenance of unequal or separae
sandards; these measures shal be discontinued when the ogedives of enpely of gopor iy
and treatment have been achieved
2 Adopion by Saes Pa  ries of spedd measures, induoing hose meesures aontaned in he presart
Convenion, aimed at proeding meier nty shel nat be consdered dsrimnetry.
Atides.
Saes Pa risddike d g iate measures.
(@ Tonmodyte soH ad akrd s o oonduct of men and w aren wih avew b ade g
the eiminaiion of prejudices and ausomery adddep adices which are besed on the idea
dteife ri oy o te apei oyddedtesexesam sereatyped rdes for men and
women;
B Toeawmsetsf amly education indudes a proper understanding of meier ry es a S0 Lrdn
and the recognion of the common responsibiity of men and women in the upbr inging and

devebpmant o e diten t beg undlsood et te neest o te diden s te primocl
oonsder  dnind Gases.

Atideb.

Saies Pa  risddtke d g iate measures, nd.dg by b ypess e fo rms of
te&Enw omen and e xdden of poslin fw omen.
PART I
Atide7.

Sates Pa resddtke d g e measures D eimnaie dsriminaion aganst w omen in
te pd ad pbl id ifedte curyad npat iala, ddesebw aren, on equd Eerms wih
menteri  dt:
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(@ Tovcehdexirsadpbl icr deerda and © be eigbl daexnodpb ty ek

bodes
(b Topafentefo rm N d gpve roment poicy and the implemeniation theredf and 1o had

pubk die ad pafo rmdpb  tindrsadev e&sdgve  rnment
(9 Topaipee nmngove rnmental aganzations and assocations concer ned wih the pub tad

piticd | ife of e country,
Atides.

Saies Pa risddtke dapgr e measures 10 ensure b wamen, on equd erms with men
and wihout any c&r  imreion e gopor Ly © pesat ter Gove rnmers a te ingr recrdeve |
adopar geentewo rkdre national oganzations.

Atide9.
1 States Pa  riesgddgr antw omen equal r  ights with men to acquire, dhange o reian ther
reirely. They shdl ersure n par toubr et nether mar iage 0 an aien nor change of

refrely by the husbend dor  ingmar e shel adomeicaly darge te reiorely o te wie,

lecer her seess o f ace yoon her the naionally of the husand.

2 Saes Pa  resddgr antw omen equal r s wih men wih respedt © the neionelly of her

diden
PART II.

Ate1n

Sates Pa resddike d g e measures  eimnaie dsoriminaion aganst w omen in
aderbesue b temeq A r ghs wih men n te B of educain and in per ot bese m
a bass of equally of men and w omen:

(@ The same condiions for caeer and v ocational guidance, for access o studies and farte
adhevemean o dpomes n educaiondl esigb Hmas dd aegri esi nru rdasswdasinuben

aress, this equally shal be ensured in preschod, gener d pdiessond and higher technical

educaton, as w dashdypesdv cadraiy
B Acesiotesame ar b tesee xamingtions, g sefwh qeEDs dte sare

standard and schod premises and equipment of the same gty
(9  The émreion of any Seredyped conoept of the rdles of men and w arenadevesadn

dlfo rms of education by encour agng coeducaion and ather types of educaion which Wil hep

pateve tsamad n par th, byteevande xbooks and schoal progr ammes and

the adgpiation of teaching methods,

(d The same oppor  tnies 1 bereit fom sthdaships and oher sLdy gr afs
(& The same oppor  trisfor a00ess o progr ammes of contin -~ uing education induding acuk and
[igig:ig acy pogr ammes,pat ialaly tose ared a redudg, a the ear B psbktre,

any gap in educaion e Xaing betw een men and w omen;
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)  Thereduwnof emeke dudent dopaut raies and the aganizaion of pogr ammes forgirsad
women who have et schod pemaudy;

(9 The same oppoluniies © par feead/ /ngos and ph ysd educaiot Aoess b g
ederd ifo rmeion © hep © ersue the hedh and w deydf arks, iddyifo rmation
and acMice on famiy panning.

Atell

1 Sates Pa  risddike d g e measures 0 eimnaie dsariminaion agangt w omen in
tedldenb yment n ader © ensue, on a bess o equally of men and w omen, the same

s, npEt iada:

@ Trer gtowo rkasan irderebl eright of d humen beings,

(B Trer gtotesameemndo yment opor s, id.og te gy dte ssme ai taia
for seldon n matiers of enpb yment,

(9 Trer gtofedaedpd esson and emplo  ymar, the rigt © pamaion, job seauri ty
and d bends and codios of srviee ard e r gtoesvevaadt anng ad
retranng, induding gppreniiceshis, alv anced v oot ang ad recurent arg

(d Thergtioeqdem uner aion, induding bareks, and o equdl trediment in regpedt of
wokdeqdv de,asw daady dedratinte evden dte ey dwo rk;

(& Threr gtosoHsaari ty, ety in cases of refrement, unemploymen;, sc kness,
invaldly and dd age and dher incapedly O wo rk s wdaster ogto ped kave ;

) Ther ightto poedion o heath and to saf ey nwo rking condions, induding the
sfeguardng df the fundion of reproducion.

2 h ada b pevert dsr imnelion agagt w omenonte g round of mariege o meer nyado
ersue ter ef elve rgtbwo rk SeesPa  risddeke appropr  iele messurEs :

(@ Topdit sugedt b te impodion of sadors, deressd ante g round of pregnecy o
dmaer riykave and dsrimination in demissaks on the bass of mar HHEs

(b  To inroduce mater ry Eave wih pay or wih comparabke SocH berels wihout Ioss o
famer emplo  yment, senior yasxHabw ances,

(9 Toewowr agetepo VEN O the necsssary suppor g SoH s Vices 0 ergble perers
to combine famiy db N whwo rk respondhies and per gein nte pol id ife,
n per fouer through promaling the estab ishment and development of a netwo rkddtt
aefa dlities

(@ To povde gedd poedon b w omen dur g pregnancy in ypes of wo rk poved o be
hermiul o them

3 Pidedve legebin reding © elies v eedhtsatke ddbeeew ed per odEyn
the bht o stenic and iedndogicd ko wiedge and shal be re vieed, iepesed ar e xtended

as necessary.
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Atel2

1 Setes Pa  riesddike d g e measures  eimnaie dsoriminaion aganst w omen in
ted dhedh cae nadr b esue, ona bess of equelly of men and w omen, access
D hedlh care servioss, indog toe ebed D amly paming.

2 Nawihstanding the pro \ENnd pragr ghidteat ide,SeesPa riesddeasuebw omen
ooy Besy Moes N aomedion wih pregnancy, coninement and the postnetd per odgr aiyg
feesr  vices where necessary, asw d as adequeie nu trimdr ing pregnancy and bdation.

Ate13
Saes Pa resddtke d gooox e measures  eimnaie dsriminaion aganst w omen in

dher aees of econaic and soddl Fe in ader © ersue, on a bess of equally of men and w omen,

tesamer os,h@ ok,

@ Ther gtdf  amybends

(b  Therghtto bark bans, nor tgeges and ather fo rms o e aedk

(9 Trer Dtoperiieeneesrd adies, ot ad d agpess of ara I ife.
AttH

1 Saes Pa  riesddtke inio aooount the par ol pdo bmsf aced by ru rdwomen and the
Yiat s whthru rdwomen play n teeconomc sy iva of t har favks, moygte
w ok n the norHmonelized sedors of the economy, ad dd ke a qopor iete measures
emure the gopicaiion of the po vENn o s Conveniono w oreninru rdaess.

2 Saes Pa  risddike d gooox e measures © eiminaie dsoriminalion against w omen in
urd aess n ater © ensure, on a bess of equally o menand w omen, thet tey per fiee
nadbeeifomru rd cevelopment and, n per th, dd ersue b sch w oventeri dt:

(@ Topatpeenteda ation and implementation of dev eopmert pamig et d eve Is

(b To have aoccess to adequete health care f aks, mdygifo rmation, counseling and
svesif amly paming,

(9  To berett diedy fom sodd seor ypogr ammes;

(0 TodEndpesdr anng ad educaion, fo rmal and nonfo  rmg, indudg et iebig
oimdodEacy, ssw des, iner a, the beret of d coom wnlyade  xenson
SVoes, n acer b inneeese e edicd pooay,

(& Toomanzeg roups and co-oper dresin order to obtain equal access to economic
oppor tuniees through empo yment,

Topatgoee nd conm uly adies

(9 Tohave aooess o agi altud aedt ad bars, merk dyfa dlities,gpor e Eednooyy
and equd tregiment n band and agr amdo rm as wd as n lnd resstiement sthemes;

(h  Toepy adequee Mg aondiors, [t i ad aly niedn b hoeg sarm e aty

and w a@ersupdy,  transport  and comm uican
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PARTV

Attt
1 Saes Pa  riessdd acodow omen equality with men bef aetebhw.
2 Setes Pa  ries 9 aoood b wamen, in ad meiess, a lege capedly iderical © et of men
and the same oppor trssbex ace tet capedy. hpetik; teyddgre w omen equal
righs © cond.ce aonr ads ad b adminser poperty ad 9 teat tem equely nd oS
of procedure n cours adti  bunas.
3 Saes Pa riesageetadat asaddde i veerg umernts of any kind wih a el
dfedt whth b deded at iest g te e capedy dw omen shall be deemed n dadvo id
4 Sates Pa  ries shal aoood o men and w omen the same r s wih iegad © te Bw sdig
o te mov  ement of persons and the freedom to choose therr residence and domidie.
Atbls
1 Saes Pa  riesddike d g e measures D eimnaie dsriminaion aganst w omen in
d meas iebing © mariege and faly rebiors and in per b ddesie, mabess o
equalty of men and w omen :
(@ Thesamer gioeEmomar BOE
(b Thesamer ightiedy b doose a spouse ad © ener b mar Boe aly wh ter fee
ad U cosa;
(© The samer ihs ad reporehiies dr ingmar  eoe adais dssilion
(d The samer ighis and resporshlies as parens, iregadve o termar  Hs, in
matiers relaing o ther chideen; in d cases the nterests of the chideen sl be
peramount;
(@ The samer ighs o deade freely and responsbly onthe n umber and spacng of their
chiden and © have aess b te ifo rmation, education and means t enabke temb
exate teer s
) Thesamer s and responies wih regad © guadardp, t rusteeship and adoption
o chiden, or amier indiuions where these conoeps e &t in reiord g nall
casss e inerests o the dniden s be par amount;
(9 The same pesord r ighis as husoand and wie, mdyter gtodoeaf amily name,
apd ession and an occupation;
(R Thesamer gbfar baoh spouses nrespet fte 0 wnership,  acquisiion, managemert,
admnsr  don ep yment and disposiion of propert y, whether free of darge or fara
vauebe  ocosder dn
2  The betohd and the mar Bge of adid sd have ro e ef ed, ad d necessary am
indudng legision, e be Bken o Spedly a mhimum age for  mar iage and to make te

g aond mar Boes nan okH legry compulsory.
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PART V

Ate17

1 For the pur pose of consider ing the prog ress made in the implementation of the present
Convenion, tee s be esteb hed a Commitiee on the Bimination pf Disriminaiion against
W amen (herenagier ref ered © as the Cammiiiee) consdig a the ime of ertry i rtoface o
the Conv  enin, o egfieen ad, der ralicaion of ar aooessn © te Convertn by tetit ¢
thS=ePa rty,divenytree e Xoers of hoh mord sanding and competence in the fied
ooveedby teConv efn The e xper s g be eeded by Sates Pa  ries fom among ther
nationals and shal serve in therr personal capadly. consider  aion being gven o equitebl e
geogr gt o buin ad © te igresriEn o e dF eatfo rmsdakEinaswe Il as
tep  indpdl legel syses.

2 The members of the Commitee shal be eleded by a0t beldt fom a B of pasos nonreied
by Saies Pa  rties. Each Sate Pa  rty may nominate one person from among its own nationals.

3 Theind ésdn s be hed sk morbs dler te e dfte ety i rtoface o te pesart
Convein A kst tree monts befae the daie of each eledion the Seaeiar y-Generddte
United Nations shall address a letter 1o the States Pa résh viing them to submit therr
nominaions wihin two months. The Secrer y-Generd g pepare a B in ganeboeicd ader
o d pasors thus nomneed i te Saes Pa ries whch have nominated them, and sl
st o the Saes Pa rties.

4 Bediors o the members of the Commitee shdl be held & a meeing of Saes Pa resanv ened
by the Seaelr y-Gener aal a Unied Natons Headquar B, Atdanmedygfa whchtwo  tics
o te Saes Pa ries 9d aodie a quor um, the persons eeced o the Commitiee shal be
those nominees who dbtain the largest number of vates and an absoulie major ydtev oes
d the repeserives o Saies Pa  riies presetand v dy

5 The members of the Commitee shal be elected faaerm df ary eas. Howewertegms
d nine of the members eeded at the fit eledion shal expre at the end of twoy eas
immediaigly afer the it dedion the names of these nine members shdl be dhosen by tiby
the Cher  man of the Committee.

6 Theddndteie addiional members of the Commitiee shal be held in accordance with
tepo VBN O peragr gis2 3 ad4dtsat idefo |lowig te tt yifthraamna
acesson. TheErms ofwo o the addional members deded on ths oocasion shdl e Xed
the end of twoy ears, the names of these wo members ha ving been chosen by by te
Char man of the Committee.

4 Fatetydeadyv acances, teSaePa rtywhosee et hesocessedbfudonasa
member of the Committee shal appoint anather e Xpert fom amaong is refiorneks, Upiote
approva of the Commiiee.

8 The members of the Committee shall, with the approva of the Gereral Assembly, exve
emoluments from United Nations resources on such terms and condiions as the Assembly may

decde,la  ving regad o the imporiance of the Commitiee’s responsholiies.
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9 The Secreter  y-Generd o the Unied NAjors ddl po \ice the necessary HHadfa dlitiesfo r

tedale pafo rmance of the funcions of the Commitiee under the presert Conv ain
Att8
1 States Pa  rties underike to submit to the Secretar y-General of the United Nations, for
consider  aion by the Committee, argpartan te bgrbve, o adhiner dea aher
measures which they have adoped b gve effedbhepo viEors of the presert Conv enton and
ontepog  ressmede in s regpedt :
@ Whnoey ex de teary iof  aefor the Sate conoerned; and
(b  Theedler a kb eve ryfary easadir ther whenever the Committee SO requests.
2 Repors may  ideefatosad dives o eding the deg e dihatdd Ippion uroer

the present Conv eain
Ate19
1 The Commitee shal adopt iis own rukes of procedure.

2 The Commiee ddl et is dicers faratrm of woy ears.

Attt

1 The Committee shal nor mely meet fara period of nat more then o w eeks ann  udy nader
o consder the reports submitied N acoodance wih ar itk 18 o the pesat anv ain

2 The meeings of the Cammiiee shal normaly be held a Unied Nations Headouer Bsaaany
aher conv  enient place as deler mined by  the Committee.

Ate2l

1 The Commitee shal, through the Economic and Socal Cound, reportam waly © the Garera I
Assembly of  the United Nations on iis adviles and may make suggestions and genera I
recommendations based on the e xamrelion of repors adifo rmaion received flom the Siaies
Pat ies. Such suggestions and generd recommendations shal be induded in the reportdte
Committee together with comments, i fany, fon Saes Pa rties.

2 The Secretar  y-Generd  ddt anmmt the reparts of the Commiiee o the Commission on the
sais of w omen fo ri tsi rformation.

Ate2

1 The spedialized agendes shall be entied to be represented at the consider aon of the
implementation of such pro visons o the presert Conv enion as fa wihn e Sooe o ter
aoMiEs . The Committee mayn vie the specalized agencies to submit reports on the
implementation of the Conv erin in aess f arg wihn te e o ter adidies.

PART M

At
Naohing n ts Conv aingdd etanypo  \veos tet ae moe conduove b teatev ement

of equelly betw een men and w omen which may be contained :
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(@ htebgHndaSaePa rtyor

B haydere neiordl conv - e tedy ar g reement in f aefa e See.

Attt
Saes Pa  ries udkrke b adot d necessary megsUes & the reiord eve amed a adie vig

tefledan dter ghis recogrized in the presernt Conv ain

At

1 The present Conv enion g be gpen for sgaiure by d Sekes.

2 The Secretar  y-Generd o the Uniied Nations is designated as the deposiary of the present
Convein

3 The present Conv ainbsalptor E | rerumens of r aliceion 9 be dpossd wh
the Secetr  y-Generd of the Unied Naiiors.

4  The present Conv enion g be gpen 1 aooessn by ad Ses. Acessn 9 ke ef eded by
tedgpd dfen insr ument of accession with the Secretar y-Generd of the Unied Naiiors.

At

1 Amssetfa tee \En dte pesat Cnv enfon may be made at any frebyany SsePa rty
by mears o a ndiicaion nwr fing addessed 0 the Seaelar y-Generd of the Unied Netors.

2 The General Assembly o the Unied Nations shal deade upon the sieps, i fanybketkem
N respedt of such a request

AteZ

1 The present Conv ainddemibfaentetr ehay dler te cee of depoat wih
te Seagr y-Generdd te Uned Neors o te v gthig uretdr A aaesn

2 Fa each See ralfyig te pesart Conv aincasdygoide tedpa dte v akh
i retrument o rafiicaion o aooesson, e Conv ainddemibfae ntety ehday
der te cbe d e dgood df s own iner unentdr  aicdin o accesan

AteRB

1 The Secelar  y-Generd o the Unied Nelios 9 ieoave ad doke b d Sees te X t of
feerv  ations made by Saes at te e o raiicaion ar aoesin

2  Areservaion noompabk wih the dgedt and pur pose of the presert Conv etnddmibe
per miisd

3 Reserv ations may be wihdrawn at any time by i ot ef ect addressed to the
Saoelr y-Generdd e Uned Neios, woddtenifo rm d Sees taed. STeglge ¢ o

ddeked ect on the deie onwhdh i 5 receved
Attt

1  Anydspue betw een two or more Saes Pa  ries aoncer g te iner peaion a godcaion o
the present Conv enion whth B nat setied by negolion e, &t e lequest o ae of tem,
be suomiied © atir an f wihn sx monbs fom the dee o te et far ar amnte
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peries ae unebeb g fee an te agarizaion o te atdr am any ae o those peries may

reer te dgole D te her national Court of Jusie by frequest n aorfo rmiy wih the Saiie
o te Court

2 Each State Pa  rty may a te ime o sgretue a ralicain o tis Conv enfion or accesson
thereid dedare thet i does ot consder isef bound by peragr ghldtsat ide. The other
Sates Pa  ries sl nat be bourd by teapragr  goh wih resped o any Sae Pa rty which hes
made such a reserv an

3 AnySeEePa riywhch hes mace areserv gion in aocoodance wih peragr gh2dtsatkemay
a any ime windraw thet reserv aion by nalicaion © the Seoetar y-Generd o the Unied
Nations.

At
The present Conv einte Adx, Chnee, HOhF rench Russen ad Sparsh e X5 dwhth

ae equaly auheric, shal be deposied wih the Seaeiar y-Generd of the Unied Naiors.
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DYNAMICS OF GENDER JUSTICE :
CRIMES AGAINST WOMEN



VIII. DYNAMICS OF GENDER JUSTICE :
CRIMES AGAINST WOMEN*

Dr.AS Anand, Q¥EfJ wsitedida

Gender inequiies throughout the wo rid are among the most al perv ave, tough decepivey
alefo  rms o neqLely. Gender equally conoerns each and eve  ry member of the soaely and fo rms
teve rybessdajs soHy. Human r ghts s3es, withad edw omennpar @b, playade
iN mainiainhg peace and prosper lydajetsoy. tsanekb Bedf adtetw  omen represent
vary ke rnd of the human socely around which socal change m wHitke  phaoe. The kst decace dfthe
B aatiry hesseenagr  owng reoogion dw omerts righis as humen r s ad as an negr dad
bk prtduv esdhumanr  gs. The pomion and proiedion of humen r gsdw  orenw
how ever, remain a delenge © d counr shnte2l ¢ Centry. Tr adionaly humenr g texy
pimari  lyfoouses on vidaions per pr aedby teSae.  Ths dsiion bevean See reoorddly n
15N b pb Eadpi vae ads hes, bmy mind, aorri budbf  aue b recogee meny \CHOs
o women's rights as human r ighis vidaiions and thet hes contri bued o proper f ocus not being
addressed 0 the real issues.

Qimes agangt w omen hawee »>&dnva  réblywh ime ad pace. BEven perabsdt argfo rmation
have never been comfo rebl datemTypessadtedssda imes, howewe, kept diangng wih change
in mindset and tiedniues. Ufo ruredy, women w ee nat anly acooded a bw e s nte sy
buttey aso came o be used as dgeds of enp yment and pleasure. ks auminaion hes been ther
feger expian and vidizsin: On tecin  wEINdtep ade, expoes becare adira Iy
=t e ving oped videree as a way ofl ife. Besdes,tee a0 deveed doeird ad indUirdl
vioence againgt W omen along with the new demands of the time where they have b spatdte
conines o ther homes D eerna irg Thus, crime aganst w aren i ouoome o ther long hsory
o dqri  valion of sodoeconamic hes remained a dstant godl © be achieved Atodnuves
human r ights are wongly perceived as oonined 10 oM and palicel 1 ights and nat extending
economic and sodal r g, which may be of more impatance o w omen.W e m Wwesze tetal
ad pdi r ights and economic and socid r s ae neg el and complementary per s of one
ooherert sysem of gobal human r gs. VMosion ecping w oren s manf  edndhEy cd ueq e
pow e ek betv een women and men which have kd © domireion over addsr mE aEE
women and is a social mechanism by which the 'subordinete’ posiion of w omen is sought to be
er peluaied W omen suffereven today, touch ey aorsilie mae ten hef of the wo rd pooEn

In a 1980 UN Report Jtwasepor  ®lta

"Wamren aorsivie hef the wo rbs poon pafo rm nearl yt wohidsdswo rk hous, leE/e
orefenth of the wo rids income and less than onehundredth of the wo rbs popert A

W omen compr ise 66 per ot of the wo rl dsi lliteates and 70 per cert of the wo rios poor.
Vidence against w omen, dub  bed wih these inequeliestigri verss,omy md e de e o her
human r gs.

* Adapted from Bodh Rgj Sawhny MemordQr  dnddv ered at New Delhi on 2nd December, 2000
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btraasd e ddas?

The prob Emteef  ore needs b be examined in the contex t of rgsfor escb Hmetd g
and equiebke H ade, where nobody can be teaied or e Xoed by anaher as unequal Nolw,
asomtr  adn alue o ehos sk gion shoud ke nvdked b e xouse e iminaion agpingt
women.

Wih ths bec kdrop, when we have a dimpse on the developments since fernalssance, we fd
tatetr ust has apppropr el been on aorfe rmetdr  gbr adhetaneogindr gsd
women. Sarestue about the Unied Natiors insr uments see s inoeplion, saring wih the UN
Charte,Uv easd Dedx ation of Human Rights (UDHR) to Conv enion on Bhrein d Al Fo rms of
Dexrimreion Againgt W omen (CEDAW) ad bier Begg and aher corf erences. tstspoesd
arfe rmetdr gisonw  omen and ther empowe  rment that has come to be recognzed as gender
justice and peace through empow e rment of w  amen, is basically anather descr jpion of the same
process. This process has many dimensions, each comesponding 10 a par b ghee dadly o
ife, rangng from pri vate sphere (home) o pub ic sphere (ouiste the home), The process of gender
e, broedly spegking, cov ester Obdw omenaganste  xdddon ad vidmizain Through
law and polcy, women have now  seocured for themselves fona  imes commitied against them, which
negates the whole premises of gender justice. Unless we  recogee her r ights — her basic human
lights — gender justice w aud anly be "pser vice' wih no tangbke iels. Foawoman ha uyg
undergone a o e essadt d meler dw ealth and statues symbols are meaningless. | nfag te
s dvibeaa imes agaet them ae a ol negaiion of ther hurmen righs in which gender
Jeice nosadlves. Time and agan have we in the Supreme Courtd he xended the arlat of Art ide
21 o the aondiuin o Inda and held tet mere e xaesmteri gttol ive—ister gto
live wh dyiy. Thus, wheevaa imes are commited against w omen the same should be view adin
the conextd \cHndher ght under Aride 21 of the constiiion and nat merly as a aime
agpd the soaaly.

kst ot iocd tet when indenm yihdogy places w omen on ave ryhgh pedesd ad ey ae
w orshipped and honoured — Goddess of Lear ngs Saras wel,d w eh Laxmi,dpwe r Pa vdi
— we adopt doubke sahcs nofaras her gueranesd righs are aoncer ned There has beenove r
the decades an darming dedne n mora | vales d aound ad et ochysag reat dnelenge which
wdae pr  thlyn arauty. i the name of prog ressand adv. ancement, we  aelbagaton
our mora | vaues. | ti srabher ssd tet whie wek epcdr dgw orerlsr gshdgtees, we show
no concern  far her honour and her doniy. | ti sa saryeednantededid eene o te

SOGRYy.

hith hge d geH o brH g e aniess and dher legedioTs, crimes aganst w omen
aer ampant They  are onte inoesse. The conituion iIMposes a fundamenial duly on eve ry citizen
trough A te15@ Ebruetepn adioes derogatory © tedgilydw omen. How many
o s ae aw are of this Fundamental Duty? Not many; | sypoe. W etkepientddg o ar
Carsiition meking specal pro \Ennfav ardw omen — yes, indeed such pro \vEOs do e et —
tey were poviced by tef oundng fathers, &g meddby dos. Butegesins: Havete
women been abeD iegp te bereks po \od for tem uder the condiiLiion o Inde? The answer,
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ufo riredy, n i eoar agy TheesdabgwaybgD adewe te goes edr rednte
Cordliion

hirewhva rolspo  visons of the Constiuiion, the Siate has enacied many w omenspediic
and w amernebied legebions © proedt w amen aganst socdl dsr imneion, videnee and atodies
ad ao b pev atsuHev ilsl ike did mar Bges,cbwry,  rape, praedSHec — the pob M
how ever, 5 n norapamansion o such wss. Beses parr ahy s esserigly besad in the househad
in which men dominate women, economically, s exdly ad akra [ly. More namowl, women e xchange
ther unpad domesic ser \sfar ter ukeep. hts pagedve, te mar iage becomes essentialy
a bbour conr act trough which the husband conirals the lBbaur of hs wife. Patriadd sodH ader
i aso responsbl efadsr iminaion and vidence aganst w omen. Ths indudes domesic vidence,
besting, o te,hr assement and dowry death.  This socal oder based on putative oelies o
"maleness’ and 'f emaleness’ needs t be changed. W omen, no kess than men, require 1 be treeted
as "parson, ot sisicA et adm’

Though w omencanbe slped b d ypes of imes bt somea mesae gedcow omen,
such as rape, moesation, ev eedyg ta ffickgec h b o imes against broadly f dntvo
caegori es: @Qa imes identiied under IPC, adC  imes denied under spedd wss.

The o imes identiied under the Indian Pend Code (PC) are : ( 1 rape (sec. 376 IPO), @
Kidnepping & aodudion fo rdiffeetpr  poses (sc 333373 IPO), Q hamiate far cowry; dowry dedlhs,
or ther atiempis (sec 3022048 IPC), @) tor e, boh menal and ph yad (e 498A IPC), (7)
impor Endgb (b 21 yeas o age), (&c 3638 IPC), (8) makestation (Sec. 354 IPC), ad (9
sexd her assmentt (sec. 52 IPC).

The o imes deniied uder te e Bw ae: () Commsson o Sdi (Pev enion) Ad, 1987,
@ Dowry (Pdiion) Ag, 1961, @ hnora | Tr &£Pev enfon) Ad, 1956, (@) Indecert Representaion
d W omen (Prohbiion) Ad, 1986, () the Medcd Te rmination of Pregnancy Ad, 1971 and so on.

Notwihsianding the enedment of the bws 1e5ing © dowry; rape, idence agaigt w omen, the
gaurdedysr e ddessg Ana tktanSasdw omen in India — A depressing scenari o]
which gopeared nthe Tr ibune of Chandgah ediion on 15 t Aor| 199 pos atter ae Bkes pace
axehnew ry > mnusev eedyneve ry 51 mnues mokesEion ance n eve ry 26 mnues and
dowry dests neve ry1000mn uss. Mapedteetbdl mine te sexd teddntewomb
adted mingion o pregnancy n e ev atdaf emeke f  oels gves an indcaion o the despcabl e
beha o peiErn .The e \daot ivefemake foels pesenis a gr miegly. According 1o 1981 census
theew ere 933w omen per 1000 men. According to 1991 census report teew e 929w omen per
1000 men. Maernd mar dyacousfatebgestn umber of deaths among w omen in generd ad
dtew omen n reproducive age g foup in per th.

The repar ted inddence are much kess than the real happenings. During 1998 anly, in teSe
dKe raba 564 cases df rape, 1768 moesiaions, 132 kidhapping inodents, 87 Casss Of eveeed g,
21 cases under section 304B, 2013 violations under section 498A and 2870 ather off ences wee

repor &l

The o ime figures from 1989-1995 show tater aie of voenoe againgt w omen i increasing
rgdy. Itinoeased fom 67079 n 1939 © 106471 in 1995 under diff eata  ime heads.
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Aoccoding o the recernt 1998, Naiiord O imes Records Bureau Report noied an inoeese of 83
per cent and 48 per cant over tey earss 1997 and 1996 respeciv é/na imes againstw ~ omen.| n
asden umbers,an  inoease of 10073 cases was repr ElatedithbvEn 19Bover 1997

Aoccodng O recent report s, duigtey ear 2000, upio Sepiember 30, 2000, B0 r ape cases have
been repor  ted anly on Dehi [The Hindusian Times, 24  Ocober, 200

Sod te By o dbsin n a adssd soay na y'Hefedt b aw aken the consoousness
o e sooy?

tsasd ebdn ntea e dinf eee d the sooely bw ads te viddion of humen
dgly of te vidims of sexa imes. W e must remember et a r gt nat arly vikies the vidims
pivacy and persord niegi ty, burevebly casss s o psydoogad as w desth yadhamh
the process. Rape 5 nat merely a ph v assak —t b den ey utre of the whoe parsoraly
dtexdn Am udeer desioys the ph v body o hsvdm ar gedgr adksteve ryudd
te hgessf emale. The court s, tedae, dodkerag eegodywer ying an accused on
dhaes o rape. They must ded wih cases wih umost sensiMy. The courts dodde xamine the
hcedar paoeblies of a case ard ot gt swayed by minor aorraddiors o nsyicant dsagpenaes
n te saemen o the proseaur Kkwihaetdaf ad reue, btow aut an ahewise reibl e
prosecution case. | fevdence of the proseautrix insares confdence, i t must be refed upon wihout
seeking cormobor afion of her Sgement n meter dpr s,

There hes been By, | d of critam df te teamart o te \idrs of xd esak n te aourt
during therr crosse xamination. The pro vision of Evidence Act regarding relev angyoff  ads
notwihstianding, some def ence counsdl adopt the s alegy of coninual quesioning o the proseauri X
sbterape. The vidm & requied 1© repest agen and agen the delas o he rgpe ookt nat
so much as o br igattef ad on recod or 1o et her aechlly but o etherdory for
inooresides wih a vew D aeni b e te nerpein d evas gven by her 30 as 1o meke
them appear inoonsstent wih her alegaiions. The court tedae, shod nat & a5 a dat e
wetevdnda ime b berg atsse xamined by tedf ence. | t mudeal dy arid te whe
tevdnda ime s beig aosse xamined by tedf ence. timutdeal/ éy cond the recoding
devidence n te court Whie eve  ry Hilude shoud be gven b the acosed D et e ve radyd
te posauik ad te asddy dher v erson through aossexaminaion, e court must aso ensure
thet aosse xamination is not made a means of har assment or causing humiiation 1o the vidim of
gime.

Sexud vidence apart fom being a dehumanising adt is an una wilit wEndter gib
picary ad sadly f af emale. tsasrios bl ow to her supreme honour and off ends her sof
eseem and dgny — i degr ades ad humises e vidm and where the vidm s a hepess imooart
ditkaves behdat aumaic e Xperene.  The Courkae, tedfae,  expeded 0 ded wih cases
dexda ime agantw  omen wih umost sensiy. Such cases need 0 be desk wih sernly and
Ssevedy.

Oimesintefo rmdta ffickgdtegl did, posiviion, domestc videnee and incet are
on the inoeese. tsanaeadamn .Gdsex isargiygr owngb usessin indg whee nearl y
five hundred thousand chiden are prodiiuied. Cridien do nat come foc kg b te bohes, t teyae
brought through llegaly but higy sysiemetic, agazedta  fficking netwo rksrun byexper ienced
incdhidugls who buy, transport  adsd dienib poin Appro xmeidy 75000 grs ad w omen
agtet ade eve ryyear, 8% of them do t out of siuational compulsions.

128



The Immora | Tek Pev ention) Act, 1956 (amended in 1986) had been enacted to combat
pekinbute pabins anteri <. Pde s usbl et okeep a checkn e bahgk eepers
and pimps. Manyufo riunae teenaged f emeke dhiden ae bag sdd nva ros prs o te cuty
fapery sums even by  terown parents,  compeled by pove  rty, who find themselves unabkeb
mainiain ther chiden hopng thet ther dilden w ould be engaged in household duties or mantel
Boour.  Butey ae aduely sdg tem b te hidkern tethtade, who br ey ettemt
tey succumb o his wishes. Thus, girsadw omeninlagen urbernthe pr medtay auh are
bag fadoly pehed o te=sht ade whch four Ehes in uter vidence o d canos of nora lity,
decency and dgnity of a human being.

Prositution is not prohibied under the amended Prevertion of Immora | Tr aficking Ad, 1986.
Degie te amendment, the legehion f Sdutd bdite and hes ot poved bbe an ef atre
measure to check commerciaized Ehtade. k ads noe as sypdment b tt povians of the IPC
ooncer  ning kidngpping, sake, abdudon wogll resy atdw  omen and chideen, emphasizing only the
purive agueds o the pabkem The Ad does nat pro \iefor punshent o the dent and mekes no
poEnfar the rehatdizion of commerad sex wo rkers who are rescued from the brathel Insead
d ang a e adin of poskuion as ach, te Ad mekest pEreac e d ence or punshes
a waman because she postiutes herse. May ket b becase a awek bw ef orcement mechanism
and inecequeces nthe o imrd e sgem, but tedemnnewe ry e nissaaindd
concer ned agences : bBHLe, jdiery and oher enf amsdhw. k gopeas et ar socely B
becoming a psychosick oaely wih an uadzed behaw. Whenevaa ime is commited against
waren ad tet oo a vidat aime, t sk dck waves b te sodgy bu those shock waves b w
like bubbkshave ryshat  fre. The socety m Wt dhance s diilde.

he  reiordly ao, t e W odCof erence on Human Rights (1993) at Vienna, which was one
dte menurng pasnw omensr  ight decared thet humen r gsdw  omenad o te grl chld
ae nelerebl e,iggr dadrmbeptd uv edhumenr gk, Thefdadeqgd par ve; o]
o wamen in paicd, dv, econonc ard alra [ ife &t te reiond, iegord ard i reird eve s,
andtheer adanddfo rms of dscriminaion on g round of sex aepi oydpvesdte
inernational comm  ul. The Conf erence urged upon gove rnments, rdirs, regpve  rnmental and
non-gove rnmend aganizaions o inerdy ther efo rt sfor proiedion and promation of human r s
dwomen and the grl ad Mera Ded ation and Progr amme o Adion, June 1993 | t,fatelt
e, m\ogrzed te gender based vidence against w omeninpub Etadpi vael ifeasahumanr s
concern . The Viemna Dedar ation spedicaly condermned gender besed vidence and d fo rms of sexd
herassment and e XN The conf  erence conduded thet :

"The humanr gisdw  arenaddteg ldd ae an relrebl e,gr dadirdibbmt
duv esahumenr oOs. Thefdadeqdpa gendw amen in pdicd, dd econ'e, K11; |
adaira |1l ifeate ndod egord and iner reiord bves, ad te e atanddfo rms of
irternational commu  rity. ..The wo rbaf  erence on human r s uges gove rners © nerdy ter
dfort sfor the protection and promoation of human r gsdw  omen ad the grl -dild"

The subsequent UN Conf erence and regonal meetings, el te Faurt hW aodd Caf erence
a W amen held n Bejng in Sepiember, 1995, conduded thet Bes o Hotetuewdbay
dtewomen of the wo rl di nt ems of resource dev elopmen, proiedion of en vionmen, esiabishment
of peace,  imuov ement of healh and educaion depend on the adusiment of the Saius of w omen.For

this t suggesed am uiiponged, niegr ated approach.
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The Conv enion an the Bmiaion o Al Fo rms of Deor imnaion Aganst W omen (CEDAW) s
the main foundation of r ghis in repet o w omen to which 166 countr ies are members tl date
(dudg cb) Whe coi bundw  omen to economy, family and sooety are nat recognsed by
the Saes, the Conveniion recongnises that discrimination against w omen in these areas hampers
economic gr owth and prosper ty and cerimerly o eds the sodely n genera [.1 tbrigsibf ocus
the rde of education of bah men and wamen in dhangng the atliLides, whth ean ked © te eq aly
d rigs ad ey for them and can hep in overcoming the preiudices and pr aaesotegd
d adlH as wd as e eq ey ad eoour ages adopion of tempora ry and pecel measures dieded
dader  dygdef acdo equally betw een men and w omen. The UN General Assembly adopted an
Opional Praiood 1o the Convenion on October 6, 1999 and caled on a Sates par ties 1 become
perybiaserly as possbl e. thesrow beenr adby ieqiedn  umber of countr s ad wl come
irtoforce on December 22 2000.

Regardng arimes agpingt w arenndf aat reinsges, the commitee on CEDAW places much
emphass on inadence of vidence againgt w omen. The UN appointed a Spedal Rappor B onvidee
agpigtw  omen and adopted a Dedar am on te Bhireion o Vidence Ageingt W omen in 1994 [GA
Res 48/104 (1994)]. Oefines vidence agagt w omen as "Any  ad of gender based vidence that
eakhnask é/peatin pfhyad XA or psychaogical herm to women, induding threais
o suh ads, cadndatra ryderi  vandhbat y, Whether ooour ingn puol icori nprivatel ife."

Wh avew b aonve rtte eq ey dw amen fom de ue o de f ab, elgf emaesw ol
dy animpor  Etick. Most of the w omen in our country arei lliteae, and n comparison o makes,
aepgo  atdtebeschw. Mast of the imes, tey do nat regsier a case against those persons
who vioate ther person or commit o imes against them. Lackdfaw areness, ddApaEM
povert y, t radional oppresson and ausioms, pece an Indenw amen & a receMg end Though viokence
Hsw arssheseve rywhere, | awcnd e ukes pesatalud and socdl peroepions dange.
Tsasfaa lesve fond of Ls. As regards education of women, according to the census of
1991, e genera | | itgayr & was 5211 per cent Tref el ay/r daewas 3942 per et as
compared 0 the meke lier ay/r ae o 6386 per cart These fgures indicae that 60 per cent of aur
fermele popuin ie. Katdeve ryenf  emdss—dm|renkbee. So g &s tee b dyeri ty
betw een the make ad femake n educaion eve I, t redifference betw  een the posiion of men and w omen
wad arinte b ex id.l ti surforuedytue tetaw oman has, eveninheown home been gven
araher Shoohee 1ok D [y Her mgor concernse Xpeded © be caler ing b te aonfo redte
famly as a duill daLghe, | oving mather, chedlent daughierniaw and faihiul suomissve we. She
BEpatgoseve rjige  xogpt a human being on par wih her counterpart — the man. The sodety has
utfo riuneigly mede her depencint ether on f e,  maobher, husoand o s To wsher in gendker equelly
dtsm ust change.

For the emancipation for w omen in eve ry field, economic independence is of par amount
impor tance. Along with economic independence, equal emphasis m ust aso be lad on the oA
development of w = omen — creating aw  areness among them about therr r ghis and resporshlies —
the reoognion of ther vid 1o and he wo rktey do at home. k5 necessary, tetarew SocEl
system m wewo |ve. The sodely m et respord and dhange s atiiLide. Maor sutery 5 fequied ad
not merely cosmetic charges. hKundula Bala Subr ahmanyam v. Sae d AP, 193 (2 SCC 634, a
e dlr tebu rriglsd:
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"Of e there hes been an aarming inoeese in cases 1eking © her assmet or Le, aoded
suades and dowry ddlsdy  oung mnocent br ks, Thsgr owngaotdvoeneade e o
tey ougbr ks, touhk eeps on sending shock waves b the avised sooely wherever t hgpers,
ain  ues unabated. There 5 consiart erosion of the basc human v desdoy ance ad the gori t
d" liveadkle ". Lack of education and economic dependence of w omen have encouraged the
greedy per  peiosdte aime. k s moe dsiiting and sad et in most of such repor Bl s
stew oman who playsapv Hikentsa ime aganst ey ounger w omen, as in te case, vh
the hushand etther acting as am Uie pedator or even an adive par gathteaime,n 053
deegad of hs mar modldb  beos. In many cases, t hes been naioed thet the husband, even
dermar Be, @b ues o be Mamma's baby and the umbicd cod gpears nat o have been aut
even a tet S8’

Aw akaig d te adve oconstousess s the need o the day, Change of heart ad aick
is what is needed. If man w ee o regan hs harmony with others and replace hatred, g reed,
selidness and anger by m udbve, trustand udedandng and fw omen wee D exve education
and become economicaly indepenciant, the posshlly o s per nMos saH e vdigareurd desh
m ay not remain a dream only. The kegeiLe, ey tegr avly o the siuaion hes amended the
laws and pro voed fa g ingent punishments in such cases and even per mited the rasng o
presumptions against an accused in cases of unnaturd s o e br thesswihn te fg 2ven
yeas o ter mar Be. The Dowy  Pahbion Adwas enacted in 1961 and has been amended from
eoire, butts e o soH kg k egign\vew te gr owng merace o the socd ev il
aso does nat gppear  have served m uch propose as dowry seek es ae hady bought  bodk the
convdins tecated ae r defew. Laws ae not enough to combet the ev il. Awider sodd mov ement
of educaing w arendtar ights o conquer the menace, whet 5 needed more pert iadal yi nru rd
areas where w  amen ae sl argely uneducated and less aw aedtdr g adf d an essy pey
btee tEm The ok of courts under the curcumstances assumes g regier mpor eadi
sexpected that the cours would deals with such cases in a more realistic manner. A sy
saeEves judge,nmy gain s a bele sAUorya mour N casss of imes aganstw  omen than
long dauses of perd pro VED'S, coniaining complex exoeptions and pro VES.

Let me,loweve r,aintefjtfajigeby femdes or ay for gender equiy shoud nat be
el ssfibafjtegaemen tha ftagpdt adrs tet have chaned them — a fight
apg dilde tet ae ingr aned n the sooely — it a It agaret pov erbial Lakshman Rekha
wihsdeatfar menaddf  eatfaw omen. Theefae, men mug rge b te aocean They mug
recogree and acoept the f adteew  omen are equal part rasi nl ife. They ae indougs who have 145
own tery. Over te canries o humen dvizaion, dearat gendeer 1okes have emerged, based on
the seredlype conoepiors of f eminine and masuine dar afi  dcs. Sody nesds b dae s allce.
It 5 hoh fime thet Humen Righis o W omen are gven proper pri - @i ty.

Primeri ly,i ti sfatemenf &oly ing about a denge and | hope tw oud happen soorer than
.
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IX. VIOLENCE AGAINST WOMEN :
REVIEW OF RECENT ENACTMENTS

Fa via Agnes
It oduction

If oppresson w ee  be ecked by eneding Bwss, then the last decade (1980-89) coud be
Oeclred as the goden era for ndenw omen, when laws w  eegvenna peer.  Duigtsperid
every shge issue concer ning Vioence againgt w omen taken up by tew omen's mov ement resuted
nkgH/e o rm.

The enactments conveyed a podve e d adev ement bu  tesHsev edad aet
d@ry(fTabl el). Bachy eaten  umber of repor BdEsesdar ape and unnaturd death inoeesed. The
rate of convidions under the oy and laudeble iy s w ere dard (Tabke 2) and hence, t Har
ety dews O Some enadmens tr ned ok be mee o remard g o peper ess.

The question foremost n the pub i mnd was why the enactmenis w = eerd  eventcky
the poblem The answerw oud lead one b a compex anayss of the prooesses nvdved

Tabkl Repor ted Cases of Domestic Viokence in the City of Greater Bomba y
Year Murders U/S 302 Sticides US 306 Har assment U/S

IPC IPC v 48AadUS 3 4 5d
S. 304B IPC DowyPev  einAa
1986 4 38 41
1987 12 45 143
1988 2 56 152
1989 13 103 177
1990 9 72 143
Sare: SocdEHSy weB  anch CID, Bombay
Tabk2 Disposal of Rape in Bomba y 1985-1989

Descr fin 1985 1986 1987 1988 1989
Registered 101 102 85 108 108
Charge Sheeted 93 9% 76 104 100
Convioed 8 1 2 1 1
Aoquited 4 3 1 — 2
Pedg Ti & 81 91 72 102 95
Sauce:  The Lawyes, Axl 11
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R tebws, g/t amed, more as a token gesiure than due 0 any genuine concern in
changing the diatus quo of w omen, w ae U o bophaks. There was a wde dspar ylbeiv  eenthe
il demends r asedby the mov ement as w el as the recommendations by Law Commissions and
the fnd enadmens. Many podve recommendations of the e Xpert  commiiees dd nat ind a peoe
nte Bs pesered b Pa remet Whie are agan o the Sake, tebghue, was overeage
prtrayapoy esve  pow omen image by  pessg hwsfate addyg te dher agas - te ex eaive
ard te oy, ddme xoesseven  tsiken measure of concern . Ther fundioning wes ey
aratkoryo tegqrid the eredmet

The def etre | aws weew elcomed by  the mov emart as a it sgpig sore ow ads w omen's
empowemet Butendve beneath the syparitel conoern o teSeew  eturoiced The question
astowhow o uimaigy berett by these enactments was seldom asked The campaigns with a
thrieanbwigfo rm ocoud not maniain the pressure, ae te g was enaced.  There wasa
Uadaf akee serse of adhev ement resuling in complacency. Hence, the impad of the enadments
naurt proceedings was not monitored with the same z a«

The campaigns themselves w ere imied in soope. At fimes, the issues which w eer asd
addressed only the superfical sympioms and nat the basic questions o pow er belance betw een men
and w omen, w omens economi r gewhtef amy and ter Sas Lo wihin Socely. The solions
wee sugtwintee gy e addfamewo  rkaddirat anscend b a new femirg arelyss
dtese. They seldom questioned the conserva tive ndions of w omers desty, virgrity, sevility
and the concent of the good and bad woman in socey. For indance, t herape campaign subscr bed
pbtet adord rn o r e as the uimeie viddion dfa w oman and a state w a=e ten death
tddrdt anscend the conserva tive ddhin df abe paspeer dndtev agna by a man
who is nat her husband.

The campaign against dowry tredba td/tkdbwry which s property relied and death
which B an adt of vidence. If the campaign had succeeded it could have beneitied the w oman's
hdher ard fater. Ndherw  abithaveeyv aed the wamars sals n her mar imonial hame nor coud
it have ended domestic vidence. Any remedy, D deck e supaic mekdy, no meter howef ale
adf adood, b e/ dyarette besc ted o videee agargt W amen whch s the resk
dwomen's powe rlessness n a male-dominated socely.

The campaigns and the ensLing legdl refo rms have cartan commonaliies. The campaigns wee
hghly visble and had received wide media publ idty. Government response was prompt. Law
Commissions or e Xpert  committees W ere sat Up wih a manceie 1o soidt publc gpinion and submt
their recommendations to Pa remat But the recommendations which w oud have hedf areaching
impact and coud have dhanged the sas quo in fav ar dwaren dd ot id apgae nte i
enacment.  The enadmerts unifo rmyf  ooused on sringent punishment rather then plugging procedura I
loophokes,  evdig gutkhes fad it implementation, adequate compensation to the vidims and a
rehtfor deciding cases.

The apprehension of legal experts bath wihn and oulsce the w omen's mov emet et i dea
punishment w  abbedbfewer an s povedri dt. The quesion confronting us today 5 whebher

socal change and gender justice can be brought about merely by eedg & rhws.
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Eachlwv ests more pow e wih te Sae et orcement machinery. Each enaciment stipulates

more s ingent punishment which is conra ry o pogressive BEdeEo  rm theory of ey b te
acosed.  Canpog esre b dagsfaw aresr gbex igi ha vaoum hdetart dbdg
pog ressve e te esof civl righs? So brg as best diLdes of te pow erstetbe remen ani

w omen, antHminor ty ard aripoor, Dwhet e Xert can hese ws bring aoout S jsioe? At et

tey can be an eyew ash and a waydev ading more basic issues of economic r gisadaw oe
a weapon of Siate co-gpion and manipukaiion o fur tasown ends.

Ther agpe campaigh is a dassc example of the impact of pub  pessue on te udaary. As
can be observed fom the dsousson onthe r ape campaign, favaurable judgements w eeddv  ered
Iefore the amendment when the campaign was at is pesk as compared o the postamendment peri o
Peahgos pessue i a betier ssfeguad 0 ensure usice then ineff ale  enactments.

The Mahar asira  Reguiation of Prenatal Diagnostic T echniques Act, 1988, had a g reier
pa tien dediss a te il e dfo rm Endted Bitiddrainvo Ivete adis
a te impemaraion evel and hes remained only on paper. The Sai Prev ainBadara tive pece
dbegHn Bamvenpfa Sae inedin a e o uH e o pev ening the pub tm udxd
a teenaged widow .

The w agt among these s e Inmora | Tr &£ Pev erion) Ad, 1966 whch was amended in 1986.
This amendment was nateven n response o any demand for change.  The Act does more harm
women in generd ad poekes n part iala. Umerts Ad anyw oman Who is out at night can be
cked up by the pdce. The only am of the amendment seems to be to enf ore more s ingent
punishment.

o=y, hee dte bws discussed here which are suppasedly for prokeding w omen from
vioence adualy penaize the w oman. Instead of empowe ringw omen, the laws have served
drergihen te Seae. A pow el Sae anv ersely means weake  r citizens, whch ndudes w omen. And
the weaker  tew omen, the more winerabktey w be © meke vidence. The gde 5 VidoLs.

Thspeperev iews te bws iebig D hee aess o edgw orekves, i .e.rape,cwy ad
domesic vicence. k does 0 agaret e bec kdrop of changing percepion ow ards penal enaciments

wihn te w omen's mov ement
Campaign f orRef omms in Rape La  ws and Legal Response to Rape

The Campaign:  The amendmenttor  gehbws,  enaded n 1983 was tre pecbeessr b d e
kter amendments which fo [lowed during ts decace. Sedions 375 and 376 o the Indien P enal Code,
which dedl wih the isse o rape, had remained unchanged in the statute books since 1860. The
amendment was the result of a sustained campaign against these antiquated laws f & wing the
ifamous Supreme Court judgement in the Mathura case.

Mathura, a 16y exdlt gl , wasraped bytvo policemen within a poice compound. The
Sessos aourt aouiied e pdeemen ante g round thet Methura was hebiLeed © sexud necouse
and hence dhe coud natbe gped.  The High Courtan vided the paicemen and hed et mere pessive
aoresat gven under threet cannat be deemed as consent The Supreme Court st agk te Hoh Caurt
judgement on the grounds that Mathura hedrmir asedany d&m adterew eerovibe malsd

ijuyonherbody.  *
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The judgement tr iggered of a campein for dlanges inr gebws. Reddhig consatnarape

tdwas ae o te mgor tr uss of the campaign. The Mathura  judgement had highighied the fad
tethar geti diti sexxardyditforaw oman o prove thet she dd nat consert bey add
reasonable  doubt as was requred under the mehw.

The major demand was tetoe e X ineroouse 5 pov aftew amen sSaes tet t was
wihout her corsert, ten e courtmust presume thet she dd ot corsent The b udendpo  vgte
she had consented should be on the accused. The second major demand was tetaw  omans past
sexd iy and generd  der adershoud natbe used as e vidence (Agnes 1990).

The State Response : The gove rnments response to the campaign was prompt  The Law
Commission was asked 0 look into the demands and consequently prepared a report mrpr  dyg
the major demands of the aniir ape campaign.

The Commission also recommended cer N pet A procedures - et w omen should not be
aresed at nght, a pacemen shoud nat ouch aw omen when he & arresing her, td te ssETES
d'wamen shoud be recoded n the presence of a rekive, f rierd arasocE wo rker ad tet a pdoe
dies il D igser acomat d'r ape shoud be trested as an of ence.

Based on these recommendations, tegpve rmat peseed aBlb Pa rematn A ugust 1980.
Buarp rigy, te Bdd nd id.ok eny dte podve recommendations of the Law Commission
reguiting polce pow er o aboutw omens past se  xud hEory. The demand that the onus of procf
regardng consent should be shited © the accused was acoeped part  idly, oy in cases of s

rape, i .e. rape by pdicemen, pub tsgv  ais, managers of public hospitals and remand homes and
waders o gb.

Tre B hed o g esve  éemenswhichw  ere not recommended by telaw  Commission.
It sought 1o meke pub Bigan  yhgedgDarget &l a nontekbl eoffence which meant a
\Iriud press censorship of r geti ds. This was ionical becuase the pub ic pressure dur ing te
campaign wasb  ukt up manly trough meda pub by ad pb E poess. This povison met wih a
Id of crin Theredler, tey esvepo  \EOs wee mece sighly mider. For ndanee, plb tz2n
drget Bwas  made nb a bakbl eoffence. The impor fttpo  visions of the amendment wee:

— Addion of arew section which made se e inercourse by parsors in a cusocd deion an
dfence evenitwas w ihthew  oman's consent

— IntodLicion of a mimum punishment fo  rrgpe - enyeas n cases o adodH rape, cayrape,
rape of pregnant women and minor grs udertve |veyeas o ag, adsvweny easnddg
cases. Bven though this was nat the major demand, it r ned out to be the mast impor at
rgredient of the amendment

Although inadequate, the amendment was welcomed as a prog iesve move-a begig There
was a general presumption within the mov ement that the courts w adf ow te sridte
amendment and gve w  omenabeterdedinr geti ds.

After the amendment, the campaign lost its aler thess. There w ere hardy anyefo rso
Sysermeicaly monior is impet inr geti ds. So the Supreme Court judgement in 1989 n a case
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dadxHr ape by  padice men (popurly kown as the Suman Ranir  gre ) ame asajk The
Supreme Court  had reduced the sentence from the minmum o eny esbiey eas. 2Therev iew
&by w omen's g roups agad the reduidion of senience was abo iged 3Ths bougtino

foous the need 0 rR\EW JHEsnrget ids since the amendment

Asru tiny o the judgemenis during the decade rev eaked that the judgement n the Suman Rani
case was notan exoepion | t was merely adher mgoteromd iouingly aw adng kess ten te
minimum mandatory  sentence introduced by the amendment. Hence the main component of the
amendment, i.e. the deferert pro ENndg ingent punishment, was rendered meaningless. The
amendment also dd nat br g et a posve dance n te alce o te ey degetewe |-
publidzed campaign.

Heeaee o pis of some imporiant judgements which rev ed the etk in senenag petierns
and e Xpose te nheat juddd biesss nr geri ds.

The J uagement dur  ing the Campagn : It woud come as a sup rse o meny tete sl A
posiion regarding consart: bef oe te Mahra  t rdwas ntasav eseasonew ould assume. | nfa d,
the Mathura  judgement had e Xpressed a view which wes aor adioryote ssbd B pEnin
the Rao Harrerain Singh case where the Supreme Court , way back in 1958 hed hed :

A mee ad o hejdess resgraion n the face ofine \Bble compuision, quiescence and non-
resistance when v drdf aly sderao wded by fear arvised by duress cannot be deemed
0 be consat. Consert on the partd tew oman as a def  ence © an degetion df rape, feuies
vdray | e drravg iy ex erased the dhoce between resisance and assart Submission
of her body under be niuence of tenor s nat consant Treesadf erence between consent and
submission. Bve  ry consert nvdres submission but te conv  erse does nat dway sfo llow.*

Thswas e saisd e podion ad was reed upon by many Eer uohemenis dur rgtepe
amendment peri al Butee waso uto rmly naourtdsEYs. No are coud preciat wih o 21
the clicome of a r geti d Much w oud depend upon the views and dliude of inovdual judges.

The poideryvew edr ge asan of ence of man's uncontroliebl el W rahertenasanad o
sexudl videnoe aganst w omen. Thefo llowing Supreme Court judgement of 1979 by Jusie Kr shna
lyers an i o ts ted The descr pIndted ene n the pdgement s as fo llows:* A
phianderer of 22 years ove rpow ered by sex dress hased himsef nio hs cousrs home next door
nhoedda Wtove  rpoweed the enpingy longly prosecuri x raped her in hur ied heat and made
an ugent exhra Vgl s edc art ie.

The reasoning for the redudion of senence wa s:' Yauhove rpowerd by sx dgesine XCESS.
Hypersexed homo sapiens  cand be hedaied by humieing o hash tegmant - Gven caredordl
couse his erdic aber atons may  wiheraway. °This judgement was refed upon N seve rabe
judgements to reduce the sentences of y aug of  enders.

But from anather judgement of J weie Krigma e v eedafew months later, i.enexl vy
1980, anew  sarEMy regadg the Bae of raee wihn te uddary can be dsoer ned which can
std/beari bued b te rewy ev digatr ape campaign. Regarding uncomabor aed tesdimony of
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tevimtwas hed : The Courtm  ust bear in mind human psychology and beha \ourd poetdy

when ass=sag the qedbly o the vidns v ean ¢

In the same judgement, the court a0 cauiioned agagt rhws and sad thet a socely
sS¥zed judge was a e Hoya mour against gender outrage than long dauses of a compex
sedin The judgements of the post-amendment per iod have poved these apprehenssions to be
aet 7

I a udgement case repar ed n 1981, where a 16yearad was oagrgeed, the court hdd: Tre
fadtattee Broiiry adtegls wdbe XA neoouse s mmaEi dinargeri 4a'é?

h 1982 in a cae of garg rape, reling upon the Rao Harrer an Singh judgement, the Or
High Court  hed tet e corsertm e e variry. A mere norHessance or pessve oMy n uder
duress cannat be construed as consent 9

In a landmark judgement of 1983 the Supreme Court held thet comabor don o a\idis
evidenee B ot necessary : hte nsdig s b ad onte ey dte vim d sex
assak in the absence of comobor ansatdgmatoiiry '

The udgemens refledt the concerne Xoressed by tew  omens oganizaions dur rgteatrape
campaign. Buteewasmo uto rmiy and the pendulum s wung fomonee Memebtedherash
the cae of Mahura .The amendment was sygosed D iedfy te SLein by briggaetndygee
d uriformy ad dagg te dick d te uddry regadngw  omen duri rgrgeti ds. Wo rured,
the judgements in the postamendment per iod convey a dsmd paue.

The J udg ements during the P ost-Amendment P eniod

They ear 1984 saried df wih a jucgement which ibds an e Xremely negaive\ew of w omen's
sexd. A sthod eacher hed seduced ay arggl butwhen she conceived he reised D mary he.
Acedr apews Hl The Caleutia High Court hel:' Fauebk eep the pomise at a fulure
uncer fain date does not amount 1 misconoepion of f at fafygr own grl consenis b 2 xd
niercourse on the promise of marriage and conin ues 1o nduge in such adiMy unil she becomes
pegat, t s an adt of pomsaLly. tu

This judgement was reled upon n eve ra Ber cases where grbw ere seduced wih a f ae
promise of marr Boe, D aqLt e acosad | nfad, tee s aly ae pedve Jdoement on s ssLe
which hes held that consent gven under a pomise of marr Bce b ned aorsert and hes dar fied
further et no one should be premitied © regp the benelis of raud in se xd matiers. 2

I anoher dstuing judgement repor ted in 1939, the Bombay High Court Hagkaam \n
by the sessions courtnK ohapur. The grl who was nbve with the accused had v outari ly
accompanied hm 1o his friends house. Argttey st n a 9rd room aong wih the hosss. The
accused ov  ecare te gr bressae adr aped her twice dur g tergt The medical examination
revecd tette gl ‘shymen wasr ydued  The sessions courtan vied imas te gl was under
16 years of age and so her consent was immateri 4.

ih goped, the Hoh Court hed tet e tee was a discrepancy betw een the schod cert ifite
adbhaet ificate, the benelt of doubt should go 1 the accused and hence the grl was deemed

a mgor Regarding penetr antrdl: ha i room n the pesanee of aher pege, t hegirl wad
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havefd ssamed adis diutb bebve that the aocoused coud have inercouse wih her taice. B
Hence it aoouited the aooused.

Fabe  peer  aion of inger does nat amount © rape, uder te par iardhal scheme of things.
Bunts e, even whie the ke admiied tet e h ymen wasr ydued becaese of f abe fogr
perer amitddrteven amount 0 assauk R te, the udge seems b, have assumed tet n a
rape case, thegirlenex  emdse her chace as 1o when and in whose presence o get r aped and the

qndf edng shy dr g terape.
I anather case, atrtkdw oman wasr aped bya  pdoe consgble who erered her houee @ right

whie her husband was aw ay awo rk.The Bombay High Cout  aoquied the acoused by Hytd
Rdedly o te possaurix who was  aore in her hut, her husband being aut, having consenied ©
sexud ineroourse canat be udat ¥

One of the most impar atig  redents of the 1983 amendment s the dause regarding minmu m

punshment of en 'y eas n e o aLsocH r e ad did rape. Bui i gpeas tet ts dause was
morpxr  aed merely 1 gopease the adivsts rather then wih any s ous nenion o adheri gt oi t,
stspo \ENBhdetat ag wih te prog lessve B teory o ey ow acsd  enders.

Usualy, n dd ndesHin Gasss, t reoffetbs aetey ahTshk ings about a desh between
te tvo e s o Mnimum mandatory  punishment and lenency ow aky ahd enders. harha
deEn deara i grudence gr awsdal antages 1o the aooused, kenency ow aksy auh
dfendes wl peva il. Hence, testrypo vison of a mandatory minimum sentence is ove rrud
Some impor fat cases where s dash of legdl theor ssbe  vident are mentioned below .

ha cae g enlBary exdigl wasraped by aloydi8 She was v eey rued
and was  Eth an unoorsaous cordion The apped 1o the High Court to enhance the senience was
demssed on the fo llomngg mud:  Achr ape warrans a moe severe senence, gl gt
the accused was only 18 years of age, i twoud nat be in the inierest of usice 1o enhance the
srene o vey ears imposed by tet Hout .5

In anather case,a %y earod wasr aped bya 2y eardd youh haptneer te bus sop.
Medca e vidence sUbsinieied the rape. The Dehi High Court s ak te anviin o te =50
coutn teg oud tet there wes fry o the aooused oy on the body and nat on the pers. The
cout rudtenar gpe of a mnor bya kv  eloped mae, irjuybtepasbesaH

Whie Mathura was e Xoeded © put up sUlidant iessae © afe iir Esaherown person,
te silein ssams o have i gaedadmow  tevimse Xpeced © put Lp even moare ressiance
Dtee ettt the acousad a0 sSusEs r Es -t g an his body bueven anhs pare
needs 0 ke panied aut tet e grln qesnwas anly nre years dd, whie her assauler was a
idbust man of 21 years. 16

In the case dscussed above, the Hoh Courts hed shown lenency ow ads yauh of enders. Bt
inrare cases, teaut sexpesacaotra ry\ew and concernover such enency n senendg Fo r
example, i na rgee case dfa 10y exdigl te Hoh Caurt commerted on the bw e o e
a&fo llows: Tmposing a sernence of tree y esske sending the acoused © a poc, The judge

ered n his duly n nat imposing a deerrent punshment w7
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Trer aepdve judgements are those where y aurg gbw eelr wyacked and had received
mltidei rjui es,oter gpe coud be poved whedze ease. Bievenn sauchcases, teaman
dtejdeys imied © the bss of vighnty and pogpeds dmarege ad o e r auma
sf eedby temogl

htefo llowngcaseay ougarl wasdagedibtef orest and wasr aped. She receved
seveeijri &s. Whie yphadng te aon \inby the sessors aourt e Hoh Caurt hdd:"' Iti sdiffialt
0 imagne that an unmarr gl  waodd wingy surecer her virite. Vighly 5 the most preaaus
possession of an Indian gl and she would never wingy pert with this proud and precious
possesson’  ®

In a 1988 judgement concer ning a case where a 10y earad wasr aped bya 45y earad men,
te court imposed a fire on the aooused and adered thet the amount should be paid © the grl as
compensation as the amount w ad be usal for hermar Bgee Xpenses and if mar edw oud wipe
aut the angush in her heart R

One wandkas wheter there B an impldt Saement et the mar Bee Xpenses w oud be hgher
because the grlsa \indrape. Oneasow onders why  te agush n her heart i sl irkedohe
mar ege.

I anoher case of gang rape, f ive men raped a 17y eardd The Kerala Hgh Court imposed a
fne on the acousad parson, saing et : The courtm ust compensae the vidim for tedgxi van
d e posped of mar ege ad a seere fa myl ife,wihagld hekdm whae bkedfowad
to. 2 The Courtloweve  r, reduced the senience fom fvey eas D tree yeas whie the siubied
minimum  sentence for a e dggr JesEeny €as.

The pdgemen hins tet there ae o yedgb who vale ter dedly moe ten dhas
-tettee ae good w omen who need to be pratected and the bad women who can be violated. Ts
drkbse Xoessd rouingy in r ape cases by dauts induding the Supreme Court L2

The preocoupaion of the uddary regarding prospeds of marr ege extends flom the vidim ©
tergis dagier as te fo I1owing judgement indicales. The accused had raped two girkaged 10
ad 12 The High Court whedtecon  vioion o e sessiors aourt .The Supreme Court reduced the
senience on te g round tet the pogpedt of geting a suisble metch for the daughier of the aooused
woud have  been mar  ied due o the sigma attached 10 a con unfaand exedrape. %

Fute f tew oman gets mar  ied whie the case B pending n court teaurt presumes thet
the damage caused by  rape hes been reduced and eidis redudion of senience. h a case concer ng
atri kd girl , t wo persons entered the house in her father's aosence and f ably  ©okhebansaby
poeadr aped her.  The High Court uphed the sessons cor tan wvinfo  rrape, bu reduced the
sentence on the g round tet te rape dd et n any serios spra o e gl . hadwckyg
Saement the court rdd: S xual mor - asdtet ke owihtegl belonged ae © be ken o
gk dnbaseste mosesdteaime. ' 2 This judgement was o '&lnte Law Jourrd
ntey ear 1992

The judgements discussed aboveev ed thet the campaign hes nat sucoeeded i ev diganrew
cHindr ape bey odtepar amsesdapar addfamewo  rk.1 nfed, te same dd nolons of
dedy, virgrity, premium on mar Be ad a besc dar wdw  omen ad ter se el ae ebed
in the judgements of the postamendment per a
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Paspeer admarin ues o be the gove rirging  eltnted exearape. The concept
of penis penetr ation is based on the contrd men ex aue ove taw omen. Rape vioates these
popert  yrights and may keed 0 pregrenaes by dher men and tesien te par addpwe  rstrudies.
The campaign did not succeed in transcending these archaic v ales.

Wihtsfamewo rk o pers peretr anand exedse xHdasakmnbker ied under three
dfferent categorés, i .e.rape,damtor ape and molestation. The categor  zation is besed on the
poxmiy © perer an Fa indance, an unsuooessiul aiempt o penelr ae b Ry zed as atept
torape (S 376 rw S 511 of IPC) which wa rrans ony heff of the punshment which can be aw arded
for a suooessiul penetr an

Fute, every case of indecart assauk yoon aw oman does not amournt o an atiempt o rape.
The prosecuiion hes © prove et there was a deer minetion in the aocoused o gr ay s psn &
dl evebadnge ddesate. When the acoused coud nat go bey ad te see o peper an
tweew ed as merey an act of vidling a w oman's modesty.

\Vidding aw omars modesly (S 34 IPC) s a lesser off ence. tskdbke adter  dvite
conducted by a megsr a@gsaurt . The maximum  punishment which can be aw acdfa  vHmDa
w oman's modesly is twoy eas. Asrgpe adaempor ape are deemed gi evasd  ences, t leyae
norHoekEbe adtet  Hbaddedby the sessors aourt .The maximum  punishment faand ence
d rgesfe impr isonment.

Seted erence betw  emnrape, darpgbr gpe and vidkling modesly s one of deg e av,
Dpove & mination on te part of the aooused, the desr pndted ence has o be gr aphc
bordering on the obscence, as the judgements discused in this section indiicate . The g tvo
judgements w e rporied n 1927 and the thid one n 1933

1 A118y exdly ohdpedai eadahelyeardd ad mecke her 4 on s tih There was
no bleedng or redness of the vagna ar any aher marlsd iiry. The h ymendte gl was
intact and the chid had nat o ed  But the court hed tett was an attempt, although
ursuoeessi, O penerae and & amounied © an atiet 1 comnt rgpe and nat merly vidkling
the modesty. %

2  The aooused hed Sipped o the house o his neghbour through the roof and uniied the sr s
dte  sawar o te daughe, aged around 1011 y eas, whowas degig The accused was
sruggwhte gl when her mather, heer ing her screams entered the room. At tepot
the aocused ran aw ay. The court held tet tere was deer - minaion on the pert of the acoused
oommir  ape and con \vdedhmdted ence of an atempt to commit rape. =

3 Theaousad caught had of the grl ,thewherdo wn putsand in her mouh, got on © her dhest
and atempted to have nercouse wih her, He oould nat suoceed on acoount of the ressiance
dfeed by tegl . Hearng her soeams peope ari ved on the scene and the aoccused ran aw ay.
The court  held thet the acoused hed gone bey ad te sae o preper ation and his adt amounied
0 an atempt 1o commit rape and nat merely viokting the w oman's modesty. %

hadrbdaw a compar son bew  een the judhemens o ts era ad te b pr od hee s
a judgement of 1967. | t gives awd destr fndted erence betw eenatemptor ape and
moesaion in e fo [lowing w ads:  Where the accused f eedtew  oman on the ground, made her
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nakede xposedhspri veepasadaddy Bdhmsfantegl adtedD it roduce his mee

agan no her i vae s despie srong resistance from her, the adt amounted © an atiempt ©

commi rape. Buwentees oy found on the pri vae pprsaany dher partd te body o
tew oman, bu  te aooused foud hing over Her, i twas hed tet e ad anouns aly b an of ence
under S 354 IPC and nat an atiermpt to rape. o

A compar ison of the judgements of 1927 and 1967 rev estefadteesany dange n
jdd et ostsfor tew ose. Butour conoern hee B D assess te diude dfte juddary in
oty  eas. Hence a random samping of judgements n the lest decade is gven below:

192 : A bdy dodor wa st ravdgbybwsa mt  Sef dte had o a men ding behird
her on her bely. The man was ddber &t yig 10 touch her breasis. The accused was con vied
fated ence of moestation wih six months impr isonment.

Sncehew oddhave  beths job becase o the aonvidon, he fed an goped, which resuied
nanad ntefo llowing g rounds: Megy puing ahard onte bdy of a emale cannot be
od uwdasswEga mdf aefac tepr pose of commiig an of aEaijyo avoy ance. Use
danrdf ace o assak agandt a wamen s esseni far tepr posedour aging her modesty.
There shoud aso be an inenfion o aur age the modesty of a w oman. Thecourt hdtatetuh
ooud have  been aoooenid ar wih an inenion © draw her atierion »

1934 : Ayoung oolege student atermpied o 1 ape her neghbour. But whie opening e o e
dhe  salwvar,degr abbeda kfai adgave hmabl owonhstigs. The boy ranaway. The high
aout r eversed the sessons cor sady danvidinante gourd tet Sretew  ounded accused
dd not come back he was mtcer  mined 0 have xH U adev ets. Heetwas
anaenpor ape bu  medyvdain dfaw oman's modesty. %

199: Theaccuseddr aggeda 9y eaddrearteb whesadtr edopaaree. Tregl weas
sevady ipad Devbtepnteqgl drapr nite ddos b ary atanrerde xamreton
Hence e e r>ade »atotev agd ear coud ot e o mined. GMng maximum beredt of douit
oteansd ter daurtan viced the aooused only of an atiermpt 1o commik rape. On apped
the High Court commented that the accused had efroneously escaped punishment fo rrape bu hedd
thet Shoe the Siaie hed nat gopedked agardt 1 £ was nat proper 1 odk inb this quesion. 0

190:Two  pesonsw eatbasiod d agpdagl |, kicked her, Sapped her and snaiched her
wah The High Court  r eversed the sessors cor sadrdan \nfa \Hyteg ks mookesly
adhdtets teoghitew oman was pushed or beaten. The assauk shoud be wih the
renno ar age her modesty or kno wig t wald aur age her modesty.

The offence which s ter med attempt to r ape is precar iously perched between successiul
peretration and beyond the slage of preper anwhihse XHerdy dotb pove s tefo [lowing
cae repor  ed n 191 indcakes. The acoused had loosened the petiicoet cod of the w oman and was
sdibdanhaw ast, when she wake up ada aatfa hep. The sessons court hed on vied
the acoused far denptorape. But on aped, e hgh court aoquiied him on the ground thet the
ad hed nat adv axed o te see et o r ape buwas  alyate see o pea anfate

same.®
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In anather case, wetegl and her moher were aseep, a pdce dicer eneed e pae
baracks and atenped o r getegl .Tregl gave the accused bl ows ad he fed The sessions
court anviced the aooused. The high court acquiied hm on e ground thet desdie an nienfion o
expression, an indecent assauk upon a w oman woud nat amount o aiempt o rape uness there s
Geer  mination on the partdf te acosad b Ul Fs desie i gie of ressarTe. s

Absud  Nolion of Modesly and is VtHN: One can observe fom the above dsoussn et
tecegy @WINde xdd  enoes wih the centr ey f pars parex aon st aly asud bu t
aorakngr averjgebw omen.

Trer dodose  Xent b which this absudly can be streidhed s emphesized by tefo Ilowing
judgement.  Ther ange df gonors wihin the judicerybw ards women and their se Xudly ae a0
revesint

The case concer  ned the moestation of a 7v2 month od by one Major Singh. The sessons court
conviced the accused. On gppeal, a ful bench (three judges) judgement of the Punjgb High Court
aouited the accused. The views of the udges, low eve r, differed

Mgori ty\Vew : Appdatha Vg igeed te i vae parsd tevingfl @HYIryo toe
parsdd mtaomian of ence under S 34, There B o absr act concept of modesty which can apply
odcss. Modesly hes relation o the sense of propr ey o beha v n N b te w oman
againgt whom the offence is commitied. h acin o te nenon ko wedge and ph yad asak
a sujedve eemant, asfar assthe w oman against whom the assauit is commited, is essental

Minori ty Vew:  (Which perhaps offers the most sound analysis amongst the range of opinions
expresed). Any atwihsd esve D the sense of modesty and decency and repugnant o w omanly
\Irie o pogrigly of beha viour would be an aurage o insut o the modesy araw oman. | twill nd
avdted ender o coniend thet the vidim was odaomy oung b undersiand the purpose o
Syiane o ts Ad

The Sate appeded agans the aoquitidl o the Supreme Court . The three judges who heard the
case e oessed thee off egive  wponis.

s Vew: When the adion of the acused n iniexfe rigwihte v agna o the chid was
by ate he must be deemed to have inenced O our age her modesty.  The nienion or ko wledge
stea wdf  ador and nat the womarts f edngs.

Second Vew: (Which suppor  edteftvew bumatdyd aat bess) The essence of
a womans modesty is her sex .Fomherve ry birhaw oman possesses the modesty which is the
dtri bue o her s£x and hence t can be vickied

Thd vew @ ([Boressedby teCGEJ e, wihd  eed fom the aher o Joes) To say
teeve ryfemae of whatever age is possessed of modesty capablke o bdgar aged seems to be
layng down ari ddrule which may be dv aced fom resly. There ob VoYUV ersd sendad
of modesty. Afemale baby i not possessad of w omanly modesty.  fshe does g, here cold be o
quesion of the respondert ha vig nended © aur age her modesty or ha vig kown  teths adwas
likely © have tetieat

And afier the long and tortuous journey, frely when there was a con vdn by the Supreme
Court,  te madmum  sentence that could be aw atd B tvoy eas impr  isonment
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Delays n Caut Rooms: Usdyttkes aound ve D myeaasfaar ape case which has
resuied in convidion © be deaded by te high court . frepr peedter get dbebatsa
caet r ather than a proonged senience of e impr isonment, a less severe sentence wihin a
spued e Imtw add serve e pr pose.

Whie there are deys, te berek o auch dehyssaw arded to the accused as the sentence
5 reduced on s g round even  when the con  vidn s yded Ths s addig it D iy

lgesinhv  eddn: Mgt rgpe cases do at iesLk in an i dle b Bpses ninveste
ad medcdl report . Spehed nvestpin dehyed adif  eent medcd repors and eck o e
drigtet H ae e mgor cases of acguiiss n v geti ds.

The b uden df conduding the prosecuiion 5 the soke respondldly df the Sae. Qvynarae
cewltew oman be appointed a pub ic poseauir of her doce. Hence,a  vidm hes aosdlgy
no aoid over tejoH poesssnar geti 4 Uness the procedurd pses are pugged, merely
erhanang the senence Wl nat have any vale as a deerence. Tef  act has been amply proved by
the cases died here.

Qe Rape : The amendment of 1983 tr Bd b adbiess te sae f AHDCH ape by dig
teb udndpod. But te sedon whch hes Bd down a new caegorydse xdd  ences has gone
umnoticed by tejdey. Bven nwdpbl idzed s ke the Suman Ranir  ape case, tedssn
has been mare on the conduct and char agdtegl raher then the B3ue of asiodd gag rape.

Ths ted b daubig Unkess spedic case ws evo I ved by te hger iy, tsrewd ence
wil be of no use whie deaing wih r Jqer &nt Haut s. hagendeny ears since the
amendment, hardly any case has commented upon this section, which is r dherper Ubdg

Tabk3 Acquitals and Con victons in Appeal Cour is in the Decade 1980 to 1989 in Bomba y

80 81 & 83 & 85 86 87 88 89

Repor ted cases 5 6 4 5 5 2 3 11 7 17

1 Sessions Court
(@ Aaqpid — — — — 2 — 1 3 1 3
(B Conwvin 5 6 4 5 3 2 2 8 6 14

2 High Court

@ Aol yhed — —  —  — 2 - = 111
(b Axqidev ersed— — — — — — 1 2 _

(© Accuited — 2 1 2 1 1 — 1 2 5
(@ Convidion yphed 5 4 3 3 2 1 2 7 4 8

(8 Sentence reduced/
mocified 1 2 1 1 — 1 1 3 1 6

Sauce:  The Lawyes, Feruary 1990
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Rapes in Situation of Emotional and Economic Dependency : The 1983 amendment defined
asHrge ayneg eene b the Sae pow e and hes exduded awhoe r agedse xdd ences
committed by  family members from is purv iew. Betw een 1991 and 1998, in sk of the repor ted cases
the accused persons w eef dhes, o persons n auhori ty. Uness these of ences are defined under
a spedd caegoryit wheditbsuean vin n s dr ape commited by pesons n
auhori ty, chwihn tef amily and ouside.

Many cures have Ocfred mari  tdrgoe as an of ence. Bitharauty, tedHindrape
exdudes mari  tdrgengedkEms, i .e.focedse X neouse by husband does not amount to
rape. The 1983 amendmert laid down tetar agpebya  husbend who s legaly seper ated amounts to
rape. Biuarp rag, whie n aher cases e mimum sentence was sveny eas, n tseete
Ad Ed down a sentence of oy €as uder a s ange and perv  extgtetfe. foced s2 xH
intercourse - an act against which the w oman has registered a cr iminal case!) might lead o
[Seegez ogl

Rape of Minor Girls Aged Betw een 16 ad 18 : Podfdapdter gevdm b auH d1e
te aonsart of e Vidm B immeer el in cases whae Se s bebw 16, The b uden df poving te age
5 squarely pleced on the prosecuiion. | te possain gopovetategl was beow 16t
woud have  te addiordl b utendpo  vgtategl dd ot consrtb e e Xl nieroouse.
Chiya BEshpo ving the age h cases where o brha ficale can be procuced Coushave
gencor akory  opnonsonthew eghiage © be gven 1o schod cer fees, sl £s5
(Bppoximate deter mination of age based on dev elopmernt of the bones) and te ke. Tredilys
further heghiened by the i ponouncemens thet ossicain &5 cary a magh of eror of ivo
yeas ard the berett of dout 5 0 be gven © the acoused. Asa el urksste gls &l y
bebw 14, nocon  vidion can ke plaoe wihout irslisble proof of aosence of consent

This resuiis in glave inusiice o teenage arks border ing on the age of majori ty. Hence
deermrein o e o b age sod e B b o dsoein

Fute, teesadsogamy beiv een the age of magri taddebHpr posss (18y ey
adfa ted evedr ae(@6y e Ths hesled b an anomaous siuation in which a grl is
presumed 1o be incapable of teldng independent dedsions in aher metiers uness se s 18, bu tis
capabke o consaning 0 sexd niecouse T she 5 dove 16

St Fealres of te Pgoosed H - Some of the conerns discussed above ae eboed n
adat prepared by a commitee, on behalf of the National Commission fo r W omen. Some salient
feesdtsda ftBill titled" Sxd Voenee Agagt W amen and Chiden Bl 1993 are siaied baow.

The committee, which consisted of members of women's organisations, expressed concern
regardng the gii evas inur ies caused byava reydse xual assaulis on minors and the need o
exad te ddiin dfrge b idce ar ange of assalis.

\Vtaiors h Actlin b AdLAl Perer an: The committee has proposed renaming S 375 IPC
as Sexdf  eweadddnigtes peer anibany ori ficeby apes aany dher dpt es we Il

as the ouding, geslring ad e g dany part o te baody. Iif the persons o whom these ads
ae dore ae mos ten e ad n and disf 5 an of ence and punishable under te po \HOIB
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of the proposed aw. Fte pesn s an adt t may be poved thet the adt was done without the
consent of thet person.

A newsdmnie. S. 3MAr  ther defnes caegor ssde xdd encesasgi evasd  ences
and indudes sexudl assauls commiited by e npodos o pow e aradbhar ty. Some o te st
featres of the proposad legiaion ree o the fo llowg:

— Sexud assaulis on a minor, merigly o physcaly dssb led person or a pregnant w oman.Two
members,loweve r, expressed concern regarding treating pregnant w omen perse asamoe
wherabke caegory raher than seniendng accoding 1o the deg edhamaw oman, pregnant
or nonregnant, may afe r.

— Sexual assaut which causes gii evous bodly herm. Pa aded sexua assalit is also deemed
aggraveedfo rm of sexd essat This sedion ams © addess the winer iy o dtienad
womenwho ae r  goped in a duaion of economic dependency yoon ther assauliars wihin any
dH0s.

— The proposed Bl hes raised the age of consent 1o 18 and hes further disinguished between
chidren under 12 regardng punishmernt The Bl poposes tet r gpe of chiden under 12 ad
pad  aded se  xud assak ae © be punshed wih a serience o fe impr isonment.

— The most impor  tart aea whch the Bl pgposes b cover s © g pocedurd boddss nrape
tesntefo [Towng aress :

Conduct and Char  atrdte W oman : At presert under Sedion 155(¢) of the Indan Bvidence
Adaw omanspastse  xHlETY cnbeuxdase vibe b deoedt her e vdence. The Bl seds
0 deke ts dase. Further under Secion 146, the Bl proposes 1o fatid any questions regarding
tew omans char &y, @ddape vas e  xde xpar iences. Through an amendment to Secion 54
o the Budence Ad, the dharader of the aooused 5 made reev atnar getri a

Recording of Evidence : Tre Bl a0 hys down proedive measures regarding the correct
recording of the w oman's e vidence. It sipubies that in cases where the vidim s under 12, her
evidence should be recorded by a femeke dicer ar a sodd wo rker nte pesae dablvea
fiend, at her hame o a place of her dhoce. Fa te vicddion o this pocedira [ rule a maximu m
punishment of one y ear 5 proposed Srixl 'y, noecodng o the medicd e vidence by a regsered
medca or  adimrnessdse Xud assak w oud be a perd of ence.

Guoees for Medical BEamiation : Immediate e  xaminaion of vdim by a regsiered medcal
pradioner RVP) b sipued Thereport doldgvee i regsrs for each conduson and akso
indude the address of the vidim and the persons who brought herr, te e dte g, marks
dijres, generd  menid condiion of the vidm and aher maieri dfados.  The report shoud be
fowarded by e RVP D te nvesigaing dicer who m WHtenfowadibte megrae. The same
procedure o be fo [lowed by the RMP for the acoused.

These amendments, adwentey  ae bought abou, may heb © pug some o the bounee
ntee HEDr ge bhw. Buparachy hes a redencey 0 remould and adopt isef to changing
codions.  Wih te iniodudion ofrew e r fadoske by azon adaboom inte o gad ex
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tade, sexud assaus onw omen and chiden are bound  take a newtrn . The recent sex scandal

d Jageon and ather places in Maher adrab patgs an e dts led Wheter te 1o rmed
law wl be adequaie © meet these tends and Wl anest te terd of inoeesig se xual vidence upon

W omen is anyone's guess.

Campaign Against Do wry and Legal Response

TheAd-AP ge T  The Dowy RdidnAddI1Xlsave ry smel Ad which consss
of only eight sections (wo more sections w  ere added later during the amendments), full of
ar  addions and logphoes and not meant 0 be taken ser ody. The Adlad down a ve ry reamow
cHinddowy as poerygren n ol andmar Bge ad as a aodion o the marriege
g e Theddime xdod pesas ntefo rmdcesh o naments, dbesaddeat ides
foms punew. The defniion ako dd nat cover money askedfar and gven dler mariece.

Bah gving and 8dg dowry was an dfence under the Ad Tredf ence was noncognizeble ad
bebl e. heHp boe, tsnmeke sitatrividoffence. The maximum  punishment was  six months
adbrafe dRs. 500 To make metters more compicated, pr o sadn of te gove rnment was
necessary for prosecuting, a husband who demanded dowry. Coplits hed 0 be fed wihn a yesr
dted ence and only by the aggi  eved person.

Treindf el eness of the Ad was manff el a Faatbves. Ag, tee w ere hady any
cases fied under this Ad and there were ess then heff a dozen con s nte per iod between
the enaciment and the amendment. So tepr pose of the eredment as a deerrert fador was o2
lat. The Bombay Hgh Court in Shankar Raov. LV. Jadhav hed thet a demand for Rs. 50000 from
teg bk paes b sad te aoupke aaoed dd nat condiLie dowry, 3 The judgement hed thet snce
teg bpaeished ag e bgve the amount demanded at the time of marr ee, i twadnat
be deemed as ‘consider dnfar mar &g An yhiggven aler the mar iage woud be dowryf ay
it was agreed o pramised © be gven as oty dnfar temarege.  The absud iner predion was
ndat Aotegrid te Ad ad of ededteve rypupoefa whthtwas enacted.

Secondly, n tod e dFte Ad, te asom of cowry hes perodied down the socH sk
and comm unies whch hed hiherbpradised the ausiom of br tbp eaemw resxr  fgbdowry.
Thdy, dtevief aced by w  amen n ther husbends home s being atri bued b dowry ad the
teem dowry death' has become synon ymous wih suiddes and wife m uders.

A Misplaced Campaign : Durig te early 1980s, mogtdies n inda winessed plb Epoess
aEd e inaeedg n umber of dowry Ceaths, whth reeved wide media cove  rage. | t was accepted
bah naionaly as w dasiy reiorely tet dowry desth o br tebu rngassiwasE med, was a
unefo rmdvidence exper enced by  hdenw  omen, more spediicaly Hindu w omen and that a more
dringet bw against dowry w abdnd ed, cub domesiic vidence and stop wife murders. An
ovespiied anelyss of domesic vidence which s a far more complex ad uwv  ersal phenomenon
waspifow adby advisis ad responded o by | aw-makes.

The media cove  rage of dowry cetsao b Dir ther presumpiions. One among them was  tet
whie n aher aulues menm ude terwve sfor more complex freesos, i .e. dessdaedhndogEy
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advadf  eshe o beddown of the suppart of j art famly die © ubanzaion, ec, n ida men
burn ter wvesfar dowry.

k needs 10 be menioned here thet sce a HNdu marr Boe 5 ot isquied © be iegeeed e
whaehps reiinaadlegy, i ti srdaivdyesyfora Hindu man to commit bigamy;
ahauchis bdly paided Sonadrb ke a second wife, a man need notm  udgtsit
one. He can eher dv ae her or ust merely deserthe, which is quie common. Adir te, ina
adure where ar anged mar egesaedterorm, why w ouid anather man offer hs daughier n
mar egpbawie m udeer ad ir tedera huge amourt of dowry? Trer areefor the economic
maved  tedowy  deaths does not sound ve ry aconvidg B oe we dsouss the premise ypon which
e b was based, howeve r,we need b Bkea bk at te g .
The Dowy Pohbion Ad, enecied n 1961, was U of bopdess. To pug some of these, a Bill
w as hirocleed n Pa rematind une 1980, and was & ered D a jort commiiee of bah Housss. The
findings of the Commitee, e weeasfo  |lows (Singh 198649) :
— The denion o towrywas 00 narow and v ague.
— The Act was  nat beig rigoogly et oced
— The sipubion et complarnts aoud ke fed any by teaggi  eved parywinay ear fom the
dedteted ence.
— Punishment of impr -~ soment for X mans andor e up O Rs. HDsrdfo rmidable  enough
Dsrve as a et

— The wads h consder anfar the mariege ought © be deled flom the definiion of dowry.

— The explanaion which e xduded preserts fiom the definion of dowryn Btedpi/esd
te Ad

— GBgrend telr ide shoud be sed and regsiered in her name.

— h cae e des dr gtsprd tegsdud eve rtohe mes. heedesds acd,
tegs dodreve rtote.

— The presents coud nat be ransf emed o dgoosed of for a mnmum per oldiey ears fom
the dete of mar Bge wihout e opp msandteF amiy Court on an appiication made
bytewe, © esuetelr 0Es aond over teds.

— D owry Prohbiion Oficers should be gpopanied far teat ocement o the Ad
Retospedive 1y, t appears that the recommendations w ere based on an enoneous premise that

greeanex  ateadordedteiredmar BRpaHE, n therr hushends hame. tdod

meke o acoount the parenis desper aion 1o gt ther daughiers married and keep them in ther

husbands hame at al cosis. L gossed over tef adt that most wamen in s counry ae mtawae

dterbAr Os.

ASriget Law No Sabin : Unforuregy, te Binodeed in 1984 f aled O consder some

podve recommendations of the committee. The manf  edure of he Adwas et usilied te
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w ats h comeaion wih mar agfor tew ots as consder anfar temar ggl twasfdta

the amsson of the wards as consider anfa the mariegel wihout an ythng more w  ould make te
cHhin o wek. The suggesion of imposing a oeling on gifs and marr Bee Xpenses dd notind
apente Ad
The import  at features of the amended Act are as fo lows:
— Ihoeese n purEMat b veyeas ad ate Pp o Rs. 1000 a tevae o cowry, whdewve r
smoe. (Thesedne xcduded presents gven © tebeatelr ceg room).
— Removdd teaeyea Imdin pr a
— hioddn o po \infar teg bpaas, r daive axasadwo rkirete bk aanyht
on her behef.
— Removdd teequematd pior ssdn o te gove rnment for prosecuting a husband who

demands dowry:
— Making dowy a  cognzabl eoffence.

Before the impadt of the amendment could be gauged, the Ad was amended again in 1986 wih
the aim of making the At even more sr mpt Themanf eatures of the 1986 amendment are as
fdlows:

— The fine was inceased © Rs. 15000.

— The budendpo  vgted ence was shied 10 the aooused
— Dowry was made a nonbailabl eoffence.

— A ban was imposed on adve  risements.

— ftew oman died an unnaturd Oeah, her property w oud devdre on her cdiiden ad n the
evert o her dying didess, i twadmeve rtohepaes.

Infagt d the bophdes pared aut by the ommitee w  eernow pugged So  the sage wasd
= b aockh tbwry (052 ¢ [The Act also amended the IPC and creaied a new category of offences
caled Dowry Death (S 304B).

The Process of Requesionig : Despite these amendments, nohing dnanged. W omen contnued
bgbu  rntin ther homes and dowry demands contin -~ ued  Repor ted cases of suiddes and muders
girddnewe ry mg dy (Tebl el). Paasdgl s, whow oud nat spend money on educating them
or in making them independent, spent huge amounts of money ank vieh weddngs n the hope thet
tegl woud neve IELrn o te reive home and become a 'stigma. The y oug grl s, suddenly
deove rigtetey hed no place ket in ther parenis hame, e ed bk nadepy ae
0 esxcgpe the humiaion and vioence. At imes when they hed a premoniion o the impending dsaster,
and hed sought the parenis hep st before the m uder, the parents hed sert them back which hed
resuied n the murker.

The cases w eeldmatetredtenar eepbu aydtegb hed ded bav enge
e desh ad e eweteds. The daughiers death dd nat n any way dnange the reedionery and
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conserva tive approach i mariage and the parenis w aed st omary te rext daughier wih an
equal amount of dowry b aloy o e dae. Tremendous pressure w aldbeexe redangbkwo
wished 10 acoure prof esd 9, | ive independenty or marry a boy fonadr erent dbss, e
o ieos beckg round. In such cases the parents who aried hoarse aganst dowry w abdgdat
and danhert ther deughier (Kehwar 1985)

The proiests against dowry were hed at the instance of peope who confo rmed o ts vale
sysem. Theyw  oud usdy have a 10d oyt far e dedoyy, vdesat esye o the membars
dwomen's arganisations whase help they sought 1o oganise the dowry proess.

These f  adors made the adiMsts reassess ther sand on the issue of dowry. Thear tksn
Manwgi by Madhu Kishwer Rehindg Dowry Bo yat aesed a i f aortov esyadaphb  tddee
Kshwar 1983\ W  omerks agansaions begen quesioning te de of the gr bpasnd vig her
0 desh Omanisng dowry proiess was no longer a Smpke BsLe. ihoMoleks and g roups began o
think that the campeign against dowry was wongy fo - rm ubied because t dd nat ik he ssbe of
dowrywhtetdfaw oman's propert  yrighs n her parents home. Fvdeee s a marfesdion o
a women's powe rlessness, nct receMg any money o dis fom her parars w oud make hereven
more winerable vioence and hum  tHn

A movemen far poedgw  omensr ghs camna agn s wih parents who waud go o any
edtodtatta dugs, dgri ve them of education and equal opport uitiesi nl ife under the
peex d pesr \gtef avly hoou; f ace tem b mar e s fo tdownv  ediEes
awoe, wiyHtedgeseven bef aeteyaebani atrbsavetee Xoerees of her
mar gepkainfe !

Law on Dowry Deah - Limied h Sagee : But s comes dfer a s Bs of necgive judgements
nrer preting S 498A, delv eed byva rious hoh court s, induding the Bombay High Court .

Before analysing the judgemenss, is ey o mertion the second amendment o the IPC
which was  enaded in 1936. Both the amendments have also amended the CrPC and Evidence Act
(see Appendix 3 fae xadpo \HEIg The amendment of 1986 introduced a newdf ence of dowry
Ceain

S304BIPC-Do wry Death

Where the deaih of a w oman is caused by anybu rrsabodyijry o ooours aherwise under
normal doumsiances wihn seveny eas o her mar epaditsdown thet soon befae her death
she was sipddba Wy aher assment by  her husband or any deedve o herhusberdfo v
o in conneciion wih any demand for dowry, such death shal be caled dowry death’ and such
husberd or regtive shal be deemed 10 have caused her desth.

Tredf ence is punsheble wih a mnmum of seveny ears and a maxmundfe Mo isonment.
The presumption of guit is on the accused and he would have b pove tet he B inooant

Thesdn uke S 4BA, gves no soope © be usad in duations where the vidence s nat
lirked o dowry. Since no record is maintained and no complainis are made at the time of meeling
tedowry  demands, wetegl i salive, i ti sexaerdydiltb pove a dowry Ceah uncer this
sin  The sedion ako presumes tat w omen are har  as=d fa dowry aywintefdseveny eas
o mariece. Soowve rdtssinsmk ey 0 beret w omen © deal with domestic vidence. %
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The ather sections of the IPC which have been used in cases of wife m urder are S 02 -
punishment for m uder, and S 306 - abetment to suidde. Here are some judgments where these
sedions as wel as S 498A have been negalv  &yir peed by  teooush aEsdwie m uckr.

Negatved  udgements :  In the case of abetment to suidde under S 306 IPC, the Punigb and
Haryana High Court satktean vdion and aoquiied the hisberd onte g round thet presunpion
as 0 abadment b sk s av gébe  ayfte husbed s poved gy dauyow ackwie.

In anather case, the Madhya Pr adesh High Court stagke te oan vimdheey ears and
aied the moherinaw . The court held that Soe the deceased ended her e by ssfimmaaion
when rether o e nlaws w ere present in the house, surk hd pdedy was committed out
df rig  aion and pesamsm due 1 her own sdv eness. tHitehe assment and humiiaiion was
I”(IpOV&i 37

In a case under S 498A IPC, the Bombay High Court  hddtetsrdeve ry herassment or
every e d audy tetcod ar adt S 49BA tm ust be esabished thet beating and her assment
waswhavewbfae tewie D amt sk a o Ul BH damacs o hisad arinwss,
whch, inthe cor & g, te poseadion f aedbpovents e, 8

In the Manjushree Sarda case, the sessors court, Pune, an viced the husband of m ucerig
Fswie by pasoning. The Bombay Hgh Court  yhed the on ig) But the husband was acouitied
by the Supreme Courtan teg round tet the husoands gut was nat poved bey ond reasonabke doux
ad tet e wie might have commiied suidde out of depression. %

hadherw  dpb dedcese, tew oman, Vibha Shuka, wasf ound bu rnt whie the husband
was presart in the house. A huge amount of dowry was ped ate fime e w edding and there
wee ve ral subsequent demands fa cowry. Vibha hed delv ered a daughier, t hefamly dd nat acot
the chid and she was ket behind i her parents house. The Bombay High Cout  staskteaty
of aconvidion of the sessors aourt, aoquiting the husband of the daige afFm uderand har  assment
under S 498A The court hedteted ence of m  uder cold nat be po ved bey ond reasonabke ot
and thet cocasondl arugly and her assment cannot be constr udasa  udy udke the sedn 40

Ih anather case dedded by the Bombay High Courtn March 1991 - Geela Gandhis deah, the
out sadktean i by the session court, Negpur, and aoouiied the husband and f den
law o the darge of m urder under S 302 IPC. Geeta Gandhis body was bu rrt beyond recogniion and
te eshwas roestied and dharred r gt yp o the bores. Her body was recov ered from the bathroom
a aound 530 am. Thef aenbw and the husband who w ee admiedy Seegpig nthe ve ryrex t
room hed made no atiempt o e Xgihtete. (reeed te bateinbw hed cad e fe lrigedk)

Geelg, a postgr adugte in microbidogy, who sood it inte MSc e xamination, was nte
process of seting up her own peihdogy dnc. She was mar ednJanuary 1984 and died in Apri I
1985. At tefime o her desh e wa sfour months pregnant. She had a pre \VioUs miscar iage when
she hed jundice and also occasionaly suffered fiom minor almens. The court whe aig te
husband and f ~ aenbw, presumed that Geeta might have commited suicde becuase of depression
caused by  her thedh (Sethi ad Anend 1983).
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Growing Complex ity: \Whe bws have poved redsqee b dedwih tis b Bat\vdae,rewe r
fams o vidence againgt women ae coming © Ight The debsie can no bonger e resr oed Dvihe
by husbands and mathersiraw . The decade has withessed not only new e rfo rmsdlygf emale
dhden through sophsicaied means ke sex s e s but ao e wdlpamed audde pedt
by te Sahu ssais of Karpur (Sgh 19863), fo llowed by svirrsaess ndepars d teauty.
The w dkown  case dfithe Trelder S5 - tvo unmarr edw amen Kding thear mar e snhw
- s yet adherf  acet of the issue of domesic vidence (Kshwar ad V ania 198%0). These
indderts ae an indcaion df the complexdies of domestc vidence and the need fararew approach
bcke te k.

Two more cases may be highighied here as possbly kv atwhe pamig lue s aegy. In
tefdigae, a man was sentenced 1o death by teJ apur Hgh Courthaeedwie m uder
and it dedded that he be pub idy hanged The judgement received widespread approva I.1 twas
genera llyfetetw omen's organizations w ad see ts as avaory. Manwdi  awomens jour p: |
expressed its shock at the judgement and was hglyai  tid ofi t.1 texoressed the view thet the
souiion 10 domesic vioence does nat e n desth serence O the aoousad butn aedg e relves
forwomen wherebytey are srengthened.

The second case concerns a woman who str angulated her husband with a rope when he was
atenping  rgpe ther 14y earod daughter. The w oman, her daughter and the y ounger son were
convided under S 32 o IPC by the sessors court . In aped the Madras Hgh Court  aoquiied them
and hed et he m uterwas  coniied in sefef ence. fteaus ad oy f dopatw omen
adddent goped wihin a vident marr Boe ad n a vidous o/de of videnee tnay aykedD
escalation of this phenomenon which our legslaiors and the udicary need o ke noe d.

Concluding Obser  vaions

Rape,ow  yebied videnoe and dher fo rms of domestic vidence against w aren ae df eert
manfesiaions of the same makaise. Totee ettt pdod decsors and her impementaion an
teg round coninue © be cooured by et Bddv  auwes, t heeffetdbdeo rm wl necessxi lybe
ussEfadry. The campaign fa Bdefo  rm bytew  omen's mov emen hes o far d&ckedpr mai ly
superfical sympioms. Tretr ustinthe campeign hes o be rear el ats patdire foe
ek aebfo [low.
Abbre viations
AIR Al Incia Repart a Mah Mahar edira
AP AndhraPr adesh M P Madhya Pr adesh
Bom Bombay N O C Notes on Cases
CAL Calouta High Ori Or B
CrLJ Cr imd Law Jourrd Ors. Others
CrPC  Criminal Procedure Code Ry Rajasthan
DMC  Dvorce and Matrimonial Cases v read wih
HC High Court S Section
IPC Inden P enal Code SC Supreme Court

Mad Madras
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X. RECOMMENDATIONS OF THE NATIONAL EXPERT
COMMITTEE ON WOMEN PRISONERS :
AN AGENDA FOR REFORM

Towards© A Concerted Approach

458. A system's efficiency depends on its cohesiveness and on the success with which the sub-
systems can relate to and mesh with the body politic. The process of meshing is itself reliant upon
clearly stated corporate objectives. In custodial correctional administration unfortunately such clearly
stated objectives are hard to come by. The entire field of criminal justice infact suffer from the lack
of a clearly defined concerted statement on the concerted principal objectives of crime prevention,
custodialization, correctional treatment, and rehabilitation.

459. As the preceding discussion has demonstrated, the existing malpractices and the delinquencies
in the various forms of custody tend to effect women more adversly than men. This is on account of
the fact that the women are still a marginal group in the custodial population and tend to be less vocal,
demanding and violent in demonstrating against custodial or other injustice. With this in mind, specific
and specialized interventions are necessary to restore the existing imbalance in the criminal correctional
justice system vis-a-vis women. The recommendations that follows represent the essence of the
Committee's perceptions regarding a reform approach to dispensing custodial justice to women and
to protecting her dignity and her person in custody. The proposed interventions are addressed to the
policy making, reviewing, enforcement, and organizational and infrastructural levels.

. POLICY MAKING AND MONITORING
Policy Guidlines

460. A set of concrete guidlines evolved to meet the special needs and disabilities of women in the
criminal correctional process, will enable the functionaries of the system (police, prosecution, courts,
prison and correctional personnel) to reorganize their approaches and procedures in a functionally
meaningful manner to serve gender justice.

461. Policy guidlines should be developed, among others, on the arrest, interrogations, search and
detention of women, bail and sentencing, pre-sentence investigation, use of socio-legal counselling,
psychiatric services and scientific classification in the pre-trial and conviction process, presence of legal
aid cells for women in every police district, diversion of women offenders to separate and specialized
trial processes and to non-institutional correctional options, association of volunteers and voluntary
agencies working in the field of women's development in the investigation and trial of offences and
watching over custodial conditions, etc.

National Policy on Custodial Justice to Women

462. Keeping the above in mind, the present Committee wishes to recommend the formulation and
adoption of National Policy on Custodial Justice to Women. A draft policy statement is enclosed in Part
Il of the present report. The Committee has tried to incorporate in the draft the key elements that have
emerged from the body of its deliberations as reported in Part I. It is urged that the draft be debated
widely by the various components of the criminal justice system as well as women's groups, legal aid,

153



social welfare, mental health and other interested groups. It should then be endorsed and adopted for
enforcement nationally.

National Authority on Custodial Justice to Women

363. No policy is effective unless it has an enforcing mechanism. In order to assist the process of
national concerted action, and to specifically overview the implementation of the proposed policy, the
Committee recommends the creation of a statutory autonomous body to be designated as the National
Authority on Custodial Justice to Women (NACJW).

Composition on NACJW

464. NACJW should have the representation of every component of the criminal justice system
namely the judiciary, law, lega aid, police, prisons, probation and aftercare, and social welfare and
mental health custodial institutions. It should also include representatives of medicine, psychiatry, law
schools, schools of social work, women's groups, human rights and civil rights groups, the media,
professional research and training bodies in criminology and social defence, etc. This statutory body
will enable various governmental ministries and departments and institions like NISD, BPRD, NCRB,
National Police Academy, Institute for Criminology and Forensic Science and other to get together on
a routine basis with various operators of the criminal justice process, and with key non-governmental
individuals and groups dealing with custodial conditions and the status of those in custody.

465. NACJW should be presided over by a distinguished personality, who should be selected solely
on merit and commitment. Other than small nucleus of paid secretarial staff, the NACJW should consist
of only honorary members.

Terms of Reference

466. The purpose of this body should be to monitor custodial conditions, to serve a vigilance cell,
to spot and highlight unjust procedure and to assist in remedying them and generally to serve as brains
trust in promoting preventive and habilitative action for women offenders as well as non-offenders.

466.1 A key function of this national body will be to assist in evolving and maintaining high standard
of professional competence. For this purpose, NACJW, will have the assistance of an association
composed of practitioners, acadmecians and individuals with relevant experience authorized to enforce
professional standards through the instrumentality of accredition.

Monitoring

467. The apex body (NACJW), as one of its main functions, will be responsible for the compilation
of an annual state of the art report to be presented yearly to the Parliament and disseminated widely.
The annual report will be in the nature of a critical assessment of the quantitative and qualitative
parameters of the status of women and girls in custody. It will also evaluate progress in achieving the
goals enshrined in the National Policy on Custodial Justice to Women and in enforcing existing
legislation rules, manuals, etc. The Annual Report will contain chapters on :

1. Administration of Justice including disposal of cases concerning women and girls, pendency,
nature of sentencing and related matters.

2. Enforcement of legislation relating to women and girls and an assessment of its relevance and
efficacy.
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3. State of prisons and police lock-ups, crime, arrest and prisoner data, including data on probation
and aftercare.

4. State of social welfare custodial institutions and extramural programmes for women and girls.

5. State of mental health custodial institutions and extramural programmes for detection, treatment
and rehabilitation of mentally affected.

6. Performance review in respect of legal aid by non-governmental institutions and individuals.

In addition, to the aforesaid chapters, the views of prisoners and custodial inmates as well as
of voluntary agencies and individuals on custodial excess or lack of success of enforcement of the
National Policy could also be included in the manual report.

467.1 The above is an indicative list and the actual contents, format and modalities for gathering
information should be devised by the NACJW after it is created. For this purpose, necessary enabling
power may be provided in the statute incorporating NACJW.

467.2 For facilitating the compilation of the annual reports, NACJW should be empowered, under the
statute incorporating it, to co-opt the officers of the Central Ministries such as Law and Justice, Home
Affairs, Human Resources Development, Welfare, etc., for the purpose of gathering the necessary data
and for coordination between different Ministries. The officers co-opted on the NACJW will be
responsible for making available to the NACJW the relevant information from the required data sources
of the concerned Ministries so as to enable NACJW to compile the Annual Report in time. The Annual
Reports prepared by NACJW will be submitted to the Ministry of Human Resources Development which
in turn will cause the Reports to be laid before both houses of Parliament.

Ombudsman for Custodial Institutions for Women

468. The Committee further proposes that one member be designated from the NACJW as the
Ombudsman for Custodial Institutions for Women in India. This can be done on a rotating basis for
a fixed items which can allow for continuity without sacrificing efficiency. The ombudsman's specific role
will be to focus on delinquent custodial practices and procedures and to enforce remedial action. As
far as possible, this function could be reserved for a woman member of the NACJW.

Counterparts at State Level

469. It is recommended that there should be counterparts of the National Authority on Custodial
Justice to women and of the ombudsman for custodial Institutions in the States. The State level set
will have functions similar to the Central Authority. It will also present an annual report on the status
of women in custody to the state legislature and disseminate it widely. The States report will be
routinely made available to the Central Authority and furnish a basis for the compilation of the annual
review by the latter.

[I. ENFORCEMENT

470. The preceding represents policy making and monitoring mechanisms. At the operational level,
certain specialized structure are envisaged which embrace various components of the criminal justice
system as follows.
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A. JUDICIAL
Family Court versus Separate Courts for Women

471. Keeping in view the pendency of cases and noting that this tends to affect women more
adversely than men, the present Committee feels that specialized courts must be set up to dispense
justice separately and speedily to women.

472. In specifying a modality, the Committee is faced with some difficulty. Under the existing Family
Court Act, 1984, a mechanism is already available to dispense justice to women. Moreover the Act
has an inbuilt provision for expending the jurisdiction of the Family Court vide Section 7(2)(b). With
appropriate additional provisions regulating the presence of lawyers and witnesses etc., the Family
Court's jurisdiction can be enlarged to include all cases pertaining to offender and non-offender women.
There is also a strategic advantage in proposing an existing mechanism as anchor and building around
it, rather than risking the undue delay and uncertainty associated with creating a mechanism which
is altogether new.

473. The hesitation in unilaterally proposing the Family Court is on three accounts. One, the progress
under the Act has been very slow. Since it was enacted in 1984, only 3 such courts are operating in
the country. As a modality the Family Court is thus still new and untested and the Committee is
justifiably wary to recommend a central role for it in dispensing comprehensive justice to women.
Another objection is on substantive grounds. The Family Court is an informal, conciliatory mechanism
whose attraction and strength, is its non-litigative approach. The Committee's apprehension is that in
arming it with criminal jurisdiction, the entire approach to adjudication may have to change. A third
constraint arises from cases where a joint trial of women with men may be involved and the procedural
difficulty of separating the two co-accused.

474. As an alternative, the Committee has considered the modality of creating special courts for
women or Mahila Nyayalayas which also have their merit and demerits. These exclusive courts can
serve the purpose of rendering criminal justice to the women better than the normal courts do, and
certainly with greater speed and sensitivity. Moreover, since the women's courts represent an entirely
new structure, it can be moulded to the specific approaches appropriate to women. On the other hand,
because it is a new institution, it is more likely to suffer from lack of acceptance and tardy enforcement.

475. Faced with these pros and cons, the Committee has taken a neutral stance and recommends
that depending on the individual preference of States, either the Family Court with its amended
jurisdiction, or the Women's Court should be instituted to dispense justice to women. Syphoning off
women to either of these two institutions from the regular system will bring down its case load to some
extent but that will only be a marginal gain. The main gain will be by way of quicker, more sensitive
and less callous processual justice rendered to women.

476. It is interesting that at the time of writing, a concrete proposal for setting up a women's court
has in fact been announced in a Southern State. Known as the Mahila Court, this institution will deal
exclusively with offences against women. It is being set up as an experimental measure. A copy of
the State Government's notification is appended.
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Separate and Specialized Modalities for Dispensing Justice to Women

477. The thrust of the present recommendation thus is to make it mandatory for the State to create
a separate and specialized justice dispensing modality but to leave the actual choice of the modality
to the individual preference of each State. As an annotation, it may be emphasized that whatever the
modality, when dispensing justice, the court(s) in question should rely heavily on the services of the
social welfare agencies and professionals from other relevant disciplines in order to achieve enlightened
and informed processing and sentencing.

Nari Bandigriha Adalats (Women Prison Courts)

478. In addition to the separate Women's Courts or Family Courts it is recommended that Nari
Bandigriha Adalats be held in the nature of mobile judicial camps as an immediate modality for
rendering speedy redress to women in custody. Whereas the Family Court or Women's Courts can be
the stable permanent mechanism, the mobile adalats or court is required as an immediate as well as
instant corrective step. Such camps and courts should be held urgently and routinely in social welfare
and mental health custodial institutions also to clear the backlog of pending cases, and to render
speedy justice. The mobile adalats should be conducted on a district-wise or cluster basis so as to
cover all prisons and non-prison custodial institutions. Its objectives should be to provide speedy justice.

Supportive Measures

479. To support the processual mechanism outlined above, there should be legislative and
administrative arrangments which should help in the enforcement of fair custodial procedures and
practices.

B. LEGISLATIVE
480. On the legislative side, the main recommendations are:

480.1 Prison administration and administration of allied institutions have been a matter of considerable
debate. A frequent recommendation by JRC and other prison reform study groups has been that the
subject of prisons should be brought into the Concurrent List of the Seventh Schedule of the Indian
Constitution in order to strengthen the process of standardized and uniform national approaches to
reform of custodial conditions. While some members of the present Committee have also felt that the
cause of justice within prison administration will be advanced by including the subject of prisons in
the Concurrent List, this is a matter which has many profound implications and may raise opposition
as in our own Committee. Therefore, reliance upon Article 252 of the Constitution may be a good
expedient where the object of uniform legislation can be achieved without interfering with the legislative
lists. The modality of Article 253 can also be explored according to which, where India is a signatory
to any international convention or any decision made at any international conference, association or
other body, Parliament has power to make any law for the whole or any part of India. Whatever the
modality, the present Committee wishes to strongly endorse the undeniable merit in uniform judicial
and correctional processes and equitable custodial conditions for all citizens irrespective of where they
live. This is the essence also of the equality clause in the Constitution.

480.2 There is need to have a Comprehensive Prison and Prisoners Act which can bring together in
a single Act the provisions presently dispersed in several Acts. The JRC outlined a scheme for chapters
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for such national prison legislation (vide p 45-46 of JRC's Report). Annotations affecting custody of
women need to be added to the JRC's draft. These should touch particularly on the special needs
peculiar to women in prison, legal aid to women, and the rights per se of children of women prisoners.

480.3 An additional recommendation is to have a comprehensive code to cover the administration of
all custodial institutions and the treatment of inmates of such institutions, with special provisions for
the treatment and handling of women. A draft proposal containing suggestions for a legislative cum
administrative code for custodial, correctional and habilitative justice to women (and girls) has been
compiled by some members of the Committee which is enclosed in Part II* for consideration of
individual States as well as the Central Government. Should more than two States show interest in
adopting such a code, the modality of Art. 252** could be utilized toward its gradual acceptance
nationally with each State exercising its own discretion whether or not to adopt the Code.

The onus of activating such a process will lie with women's and welfare groups and relevant
departments in the State governments which will need to play an activist steering role.

480.4 A critical assessment of the efficacy and relevance of various legislations bearing on women's
status in custody and their criminality should be undertaken by the Law Commission in consultation
with other legal social science and social defense bodies of repute and their findings should form the
basis for concrete reform by way of depenalization, decriminalizatin, de-institutionalization, etc.

480.5 Unitl the above occurs, on an immediate basis, approapriate amendments and additional
provisions should be introduced in the /PC and Cr. PC as well as in the Prison Act, 1894 and Police
Act, 1861 to reflect the special needs of women in custody. The sentencing strategies appropriate to
women, particularly girls, are not now found in the IPC which adopts uniform tariffs of imprisonment
and fine ignoring the general needs of gender justice. Similarly the Procedure Code does not note the
special concession in the matter of arrest which deserves to be shown to women and also the facilities
including legal aid women require in the police lockups and prisons. Some of these directives are
available in the case law on the subject, among others, the Barse case. The resultant recommendations
of the present Committee that women need not be arrested between sunset and sunrise and shall not
be arrested except in the presence of women must be woven into the Police Acts and the Cr. PC. Even
the radical recommendations that women need not be arrested at all but may be directed on their own
bond to appear before an appropriate authority also calls for appropriate amendments to Cr. PC and
Police Acts. Police stations serving women only and exclusive lockups under control of women police
and like provisions for women's jails obviously demand suitable amendments to the Prison Act and the
Police Act.

480.6 With regard to the Police Act 1861, the present Committee would like to endorse the
recommendation of the Police Commission to "replace the existing outmoded Act with a new Act" (See
Eighth and Concluding Report of the National Police Commission, Appendix | for the draft of the new
Act). The present Committee endorses that draft with the proviso that its own recommendations
concerning the administration of police and police lockups and the handling of women by the police

* Two members of the Committee were not in favour of presenting the drarft proposal.
** This is also the advice rendered by the Attorney General of India to whom the Committee had refereed the matter. A copy
of his opinion is included at the end of this volume.
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should be appropriately incorporated in the Act. The duties of the police towards women and children,
for instance, can be inserted in chapter IV of the draft, after item 44. A section on people and the
police may also be usefully added to that draft, as well as to the preamble of the proposed bill.

480.7 The present Committee would like to recommend as an interim step, i.e. until 480.3 is
undertaken, additional provisions in the existing legislation* bearing on visitatorial rights of recognized
individuals and institutions, including access to institutional and inmate records; and institutional and
individual accountability for any custodial lapses and excesses, especially any violation of the inmate's
dignity or person or in respect of inmates who have absconded or disappeared.

480.8 The right of dependent children of custodialized women also need to be clearly outlined in the
present legislation.

480.9 The Committee would like the new Mental Health Bill to reflect the specific recommendations
made by the Committee in respect of the custody and treatment of non-criminal and criminal lunatic
women and mentally distressed women in custody. The right to habilitation of the retardate or the
mentally ill has to be duly acknowledged in Indian jurisprudence and specific provisions bearing on
arrest, handling, custodialization, treatment and habilitation of the mentally ill need to be introduced
in the proposed Act.

C. ADMINISTRATIVE

481. On the administrative side, the Committee has made several recommendations which have
already surfaced in previous chapters. These are recapitulated below in a capsule form for easy
reference :

482. Prisons :

482.1 A cadre of prison service should be set up with recruitment and promotion from within the
cadre.

482.2 There should be enhanced and protected representation of women in the prison cadre with
appropriate recruitment, training, deployment and promotion provisions.

482.3 Apart from female staff in women's jails, there should be a women D.I.G. in the State
Headquarters preferably from the prison services, particularly to look after the work relating to women
prisons, women prison staff and women prisoners.

482.4 Women superintendents of separate prisons for women (currently six in number) should be made
fully autonomous and the same principle should apply to all future independent institutions.

482.5 There should be permanent warders and matrons in institutions and it should be mandatory to
recruit them rather than to rely on make shift substitute arrangements.

482.6 Any existing discriminatory practices arising from absence of 482.2, 482.4, 482.5, should be
immediately corrected and further discrimination aschewed.

482.7 Prisoners' Councils or Bandi Sabhas should be set up in every prison to enable prisoners to
interface meaningfully with other prisoners and with prison staff. These councils should also help to
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routinely air prisoners' grievances and difficulties and to serve as orientation sessions on rights and
duties of prisoners, and of prison staff.

482.8 Socio-legal counselling cells should be set up in every prison which can assist the process of
enforcing custodial justice and the adjustment, reform and habilitation of the woman inmate.

482.9 Released Prisoners' Aid Scieties should operate in every district which can provide a single-
window assistance toward the habilitation and mainstreaming of the released prisoner (whether on
completion of sentence or those released on parole, probation, etc.). These societies should have the
close involvement of relevant government departments and non-government resources in the area.

482.10The States must agree to enforce a uniform prison manual. Prison amenities for women and
for their children, and the rights and duties of women prisoners should be clearly indentified preferably
in a separate volume of the prison manual. (A draft manual concerning women prisoners is
recommended by the present Committee, vide Part II).

483. Police

483.1 A cadre of women police (Vanita Police) should be set up with much greater representation of
women in the national police than their current strength (at well below one percent). There should be
appropriate recruitment, training, deployment and promotion provisions governing this cadre.

483.2 Separate police lockups should be established along the criteria recommended by the present
Committee and in consultation with State 1Gs of Police. It should be mandatory for each police station
to provide enclosed space for holding all arrestees and separated space for female arrestees. Separate
Women's police stations where they exist should be suitably reinforced with adequate training and tools
of the trade. In addition, separate booths for receiving women and dealing with their problems should
be set up selectively on an experimental basis in areas where crime against women and/or female
criminality are endemic. Such booths can function independently or be integrated with general police
stations. In either case, they should be managed by an integrated cadre of men and women police
specially trained to deal with women.

483.3 A Model police manual should be compiled on the lines of the model prison manual and it
should be strictly and uniformly enforced by all States. The manual should carry indicative standards
of minimum space and other facilities and procedures applicable to women when in police custody. The
police should be widely consulted in the preparation of the manual.

483.4 A special unit known as Women's Assistance Police Unit (WAPU) should be combined cadre
of men and women police. It should deal specifically with crime preventive work and assistance to
women at the time of arrest and in custody, as well as with the enforcement of social legislation.

484. Social Welfare and Mental Health Custodial Institutions

484.1 A manual to guide the management of these institutions should be compiled and uniformly
enforced. It must specify minimum indicative standards.

484.2 Greater grant flexibility accompanied by tighter inspecting and monitoring mechanisms, should
be devised which will help improve the efficacy of these institutions. Grants encompassing a longer
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tenure (three years rather than one year) and allowing flexibility vis-a-vis heads of expenditure, and
performance evaluation related to persons rehabilitated rather than amounts spent should prove more
worthwhile.

484.3 A national evaluative profile should be attempted to help streamline social welfare custodial
institutions and their clientele, objectives, coverage, activities, etc. Similar profiles should be compiled
at the state level. This evaluative assessment should be uniform annual exercise. A similar reporting
exercise should encompass all mental health custodial institutions.

484.4 Judicial camps should be convened in these institutions to provide effective and speedy justice
to the inmates consistent with the principle of public trial.

484.5 Socio-legal counselling cells should operate in these institutions to aid the inmates.

484.6 Sanstha Sabhas or inmates' councils should be set up in these custodial institutions which can
help generate a more interactive custodial environment.

484.7 1t is recommended that an escort corps invested with the necessary police powers should be
developed to operate under the jurisdiction of the social welfare or women's welfare department at the
state level. This corps should serivce the escorting requirements for inmates in social welfare custodial
institutions. The members of the corps should be selected and given the appropriate training for carrying
out this specialized function in a sensitive, efficient and responsible manner.

D. PARTICIPATIVE STRUCTURE

485. Laws without popular understanding and support, and organizational structures without people's
helping hand, are innocuous gestur that can deceive none. On the other hand, the will of the people
like the will of the administrator, can carry even a faulty law or a faltering organization to a fulfilling
end.

486. In the context of custodial care and justice people's understanding, cooperation, and invigilation
are the principal expectations. The objecitves of custody and correctional administration must be
understood and respected by the people. It is they who must fully accept the preventive and deterrent
as well as the corrective and habilitative functions of custody. With that awarness, they can cooperate
and be associated more meaningfully with the custodial and correctional process.

487. The main input from people and the voluntary organizations is invigilation. For that role to be
fully effective, there must be access for recognized individuals and groups to custodial institutions along
with full rights to inspect institutional records and interview inmates in confidence provided they have
no objection and with appropriate safeguards to prevent mischief or abuse. Absence of such entitlements
has undermined the successful functioning of legal aid for instance.

488. The Committee believes that access by such groups can be institutionalised and should be given
due standing in laws as has been done in case of the Family Court (vide Section 5 of the Act which
provides for the association of social welfare agencies, workers and other specialists as can help the
court to exercise its jurisdiction more effectively in accordance with the purpose of the Act).

489. The Committee is aware of the practice of appointing visitors to institutions and the dissatisfying
experience with many such visitors who tend to be half hearted, indifferent, passive or not sufficiently
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activist in their approach. The selection of such visitors must be based on merit, commitment, and the
time which the persons are actually able to devote to their function, rather than 'social’ eminence, at
the same time ensuring larger representation of women visitors. The Committee also feels that including
individual in their professional capacity will be more helpful in mobilizing institutional support through
individual appointment. The selection must also represent a broad mix of all relevant disciplines. The
setting up of such boards must be mandatory for all custodial institutions viz., prisons, police lockups,
social welfare and mental health institutions, and any other. The approach of the visitors, however,
should not be adversarial but assist the custodial authorities to deal more constructively with the
inmates.

490. Whether the visitors' boards or with public generally, the custodial system must discard the
stance of hostile suspicion and mistrust. Appropriate linkage should be fostered between custodial
authorities and voluntary groups/individuals in protecting the rights and dignity of women not only in
custody but also outside.

491. One sizeable source to supplement the corporate custodial resources is represented by the
student and faculties of law schools and schools of social work. The enthusiasm for public interest
causes is relatively easy to drum up in the younger generation who should be provided legitimate
means of associating meaningfully with the criminal justice and correctional system. The present
Committee has made a specific recommendations for the creation of socio-legal cells to be jointly run
by law schools and schools of social work. Such cells should be attached to every custodial centre
or a cluster of centres. Placement with these cells should be accredited course work and be graded.
The objective should be to take socio-legal consulting to those who are in most need of it, and to
internalize its availability to those in custody. The counselling cell should also encompass the custodial
staff serving a useful safety valve functions.

492. People's participations has one other indispensable dimension. It is to motivate those who operate
the system to manage the system better. For this, they must believe in the purpose for which the
system was set up and in the modalities established to achieve that purpose. In the context of present
report, the main crunch of stringent enforcement lies with pushing system's operators to get actively
into the task of promoting the objectives of custodial and gender justice. It is they who need to
understand that 19th century precepts are unfit for current aims for custodialization. When they take
a person, especially a women or a child in their charge, they are morally responsible for making it
better adjusted in custody and eventually in society. Any departure from or aberration of this corporate
custodial philosophy must be met with the strictest deterrent action, just as any visible success in
implementing that philosophy should be rewarded with due recognition and wide publicity. A
conglomeration of workers can be turned into a cadre with steady committed performance only when
the rewarding system is as lucidly clear as the disciplinary measures that apply to managerial deviance.
The current criminal justice and correctional system suffers from a gap between presumed objectives
and enforcement. Ambiguity is counter-productive and presumptions and assumptions should be clarified
in the form of clearly stated objectives, which is the recommendations.
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N ATIONAL POLICY FOR CUSTODIAL JUSTICE TO WOMEN
Preamble

Recognising the v derev dumedr ined n te Coreluion o Inda egpeEly nre B o
human r ights and gender jusiice and finding the need to extend the application of these within
incacera  tive and quastcustodial droumstances;

BExpressing gopredaive acoepiance of the e Yoo by the Supreme Courtd haadteth
cousd te Prigdss, rues of conduct and State db tersb wing fom aonsiiLiiondl po \EHOI'S
bearing on Fundamental Rights and Direclive P inqdss of See P oy veans W omen in custody,

Tadg noe of the presr forsnier relrdl ingr uments, whgedf ocus on humanr  gb
and prison siandards and obedlives, and acknowledgng Indiels respedt for such par adgms of an
emerging wo rl dj udad;

Understanding the bidogical winera kility, sswd as sodoeconomic and aulrd s d
women and shar  ing the consiional pagpedive of 0 po \Ersfarw omen as integr  dbte
achevement of equalty betw een men and w amen in Indan Socely;

Recognizing the smal bugr owngn umbers of w  omen nasiody ad the r kdgesaf emale
per e naimrely;

Kegag nvew te pv adikdtew armen n the famiy, her /e nornviokence and the
lesser seaur tyrisk posed by her;

Appredaing the impor e d aedive dUiord and midLiorel e Xoer imers n pevening
futher demor  asdion de b asDH ceiess

Realag te neaed o reexamine the sauiory po VEOs,  prison and poice man ugk ad aher
admingra  tive reguitions the mgority of which are of preindependence viniage, n adk O redess
oper aiiordl defiiendes and © prevert ausiodd excess and inusioe

And con vinced tet seing aut Saes adical aeed, and presenting fresh proposals per tat
0 adoH relios B npara tive,tedptbagoe xpress Gove rnments concern and spedic
nenion © d sedons of socely and the ey atdlsy s

To, tedae, asg adgikavdH estudrigd tebws  and procedures wih respedt
women in custody, the Gove rnment of India is pleased o adopt the f @& wing National P dayfo r
OsodlJ wHeDW omen:

ARTICLE |

Respedt for oackr doy ad helelve concern fawomen mu & i formdekbvatidios

and pasord in the aimindl jusice and corediondl sysem.
ARTCLE I
The Sate shal endeavaur, asfar as possbe b = gedEized servie ad rduiors wh

exdsve | uitinfor meeiing the needs of women coming in contact wih the o imrd Leiee ad
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corediordl sysEem Seper ey Bosadpaeibc kups, ooredod aaes, ad sperale oourt s ine

dia ddbesstypbe xdey ey dedwihw omen.
ARTCEN

Recognising that w amers eqaly n Fe and n bw are inseparable the present separ am
betw een te aimd and carediord sice sysem and the socd ser vedve  rysysemdd be
replaced by an negr ated and fused approach to dev eloping services o w omen. Hedh we Ifae,
edlcain, Undord and e eracy, empo ymett aning and emationd and auural mainstreaming
progr ammes shall encompass w omen in custody, asw d as those reeased beck ino the comm  uiy.
A RTICLE V

Al sbsrive and procedura | | aws pertanng o asiodelzaion dw omen, shal meticulously
respect w  ameris need 1o reman a parent and the chids fara paert

Reaognizing thet diden of austodbized w omen are imocert, the Sale shal consceniolgy
fespect the righs and pr Meges o the chidren acoompanying the w omen in custody.
ARTICLE V

heliors ahar zedbkeep w  omen and chidren in custody, adta H, sl ke ingaied
by same ideals and gove rned by  the same vales as aowve g at The pdce pr BN aoredorg
prcbaion and judcel pasord nvo I ved in te handing of wamen sl be speddly raned and ter
knowledge updated in the law and procedure applicabkbw omen.
ARTICLE M

Bear ing n mind the pathological droumstances that bring w aren inob coniid wih the Bw,
Lo et dd ke ifo rmed byan  insght ino the humen pasorally ad the sodd causes
dwomens de vance. Acded s geEy T aned in appropr Be dejdnes ad I S ke
ensured by gove  rnmert for adhevig the goeb o coredion
ARTICLE VI

Aooeping ther imnocence n w and ther specdl neads, ad recogniag s mord do tfno
them te Sae el setwp e xerte \efar the care and hebdigion of merily, pthyscadly ad
socialy handicapped w omen.
ARTICLE VIl

The Sae shel conssiently pursLe a polcy of erhenced rgreserntaion of womenn e el
jHe ad aedrd ssembid g fegler aonicene nw amen coming n coredt wih the sysem
The siatus aocoded 1o cusiodal and comecional personnel shal adequiately and appropr eyt
the sgnicance of her nputand he Ln usualy demandng and stressil neture of ther wo rk.
A RTICLE IX

Taking acoourt of the specdl roe of w orennf aife and sooeid dev elopment, and the
whera Hlityof girls, te Sae 9d edeav arbav  dteaetad deindf erdesbtee *at
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possbe  adwihout tegeig te dydte e nany manner. Saventeraetdr ae casss,
10 e geded w omen shal nat be aresied between the sunset and surri . Likewse, teaetd
women by te men d te pdce f ace ading aone shdl be avoded

ARTICLE X

Anmest and search of w omen, induding interrogation, shal be condudted according © Stri
standards of decency, and in a mamer nat 0 \idksie the modesly and dignly of woman hood.

In a cases when a women i tBken N0 asiody, all edgpo \EOs regading proedion of
her person and her r gsddlesr upuiously adhered . At o Sage dur adde aegw
a women arestee be keft unguarded by pdeew omen or another w oman author Bedbygove  rnment

ARTICLE X

Bd addd ddbeter tedhw,ave i nraee  xoepions necessiated by reie o
dfence, i nvesiggion ad ri d. At the same time, wie aoumgpedion shdl paly ypon the poiy o
enlargement of dangerous or endangered w amen in cusiody pecaly in those cases where the inerest
o te sy, adoslr drsdteaehss s ely and freedom from ensnaremernt by atsH
eemens are 0 be reconded Rdedve ooy B pefe rabebigeeDe ¥iHve eemens et
wee bdl pdoy as cov eApS  aeygy.

ARTICLE Xl

To usher in humanism wherever w oren ae deiained, n perdl o aher cusiody N addion ©
besc ameniies and i vacy, te See gd povik te esg s for meeting women's special needs,
induding those promoive o her dgy.
A RTICLE Xl

The Saie d esue tha vdins, winesssss add derdz ens who come in contact with
tea imd psie and corediord sysem, 9 leceve fair,coor ned consder  dion and asssance
induding restituion and compensation wherever appropr L.

A RTICLE XIV

Seriences and senenag o f ereedf  endas s assume a ponounced heldligive gHEnvew
d'wamers specH pace n f amly and sooely. Ihcacerain s ke te bt doe n te serieag
dwomen of enders. Short -tem impr  soment S be av akdfaw  omenof enders, i rfavour o o
custodial and comm unly based opiiors.

W Igare of dhiden aoming in aoneat wih the arimindl jusioe and carrediordl prooess shel be

alkvy atoosder  don in the senenang and diposiion of w omen, and such chidren shal enoy
proiedion fom the der imerid ef eds o ther mahers arest and incarcer an
ARTICLE XV

The Siaie we At~ . 30 A dfhe Corsiion, i pleced © e et e qoer dandtebd
system promoates justice, ind.dng asiodH jusie. Fundamend b this r edpvwe rmaeste

obbeEn dte See b povie fee d adbdw omen n ausioddl doumstances, rogwhe
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npdekc kup, premwe Ifare home,  menid aspum ar dher,n adrpesse tergsdtoe
n cusiody.

A RTICLE XVI

Ther ighis of nmetes and remeda procedure shal be properly bought © te noice o tose
nasody.  Pradices derogaiory b wamen shal be scruypuously av oded and any \ickion bougt b
the naice o te auhor bBddle s ny and promply desk wih
A RTICLE XVII

The dgect of the ausiodblzaion dFw amen nat being medy eher the praiedion of the sodely
a hasd, but uimee sehelnce, tsddbenu riued by a pooy o pog lessve  and super  visd
nmae par  fEnadp Hegodi/fo r, a vargydatis. Accomplishment of economic
independence Wil be purstied through a pura lityof f lexibepogr  ammes in which help from crecit and
bk eloswkesagt W ags o dedavev ae, admadr meary betw een men
and w omen, Wl prog Eesvey gove  rn the sysem.
A RTICLE XVIlI

h te qoran dwe Ifare measure farw omen in custody, Gove rrmert rekse the eglimecy of
responsbl  ecitizen parfiEn Po \En 9d tedfae, be mede 1 indud, recognise and enhance
tenvdr  ement par thldw omens oganisations; auss, | awyers and socal wo rkesaeve ry
spdtea imndl L pooess. Suhv  dray e s sEves recogniion fom te Sae
g be bound by same v aes, nams,dspeadt ang as requied o gove rnment agendes and
personnel
A RTICLE XIX

h pusuane o te diz asrgsoifo rmeiion, the Saie shel ensure aocess © IstLions
adifo rmaton regardng cusiodal condiions and institiional management. Such access shal nat
peLdoe te imees r gibasat pri vary as ako te goedad ieqLiemers o indvolel indLiordl
o Saie s ty.
ARTICLE XX

Research and dev  elopmentin eve  ry fed of adminsration s a pretequisie for soodl
advancement. L e ted ae tet sysemaic enqury no the reture and e atdw  omen's
invol vemert n aime, ssw desw omeksine  admwhsoHEwe lfaeadh  wenf orcement systems
and the eficacy of custodial and comecional modaliies visanis w omen i adively undertken
Govenment pur  pose, though reseach b ueas n the poice, prison and socd we Ifare depar  tments,
D s pusLe a paoy of nvesigeion, imov donadev  ddn The enforcement and relev ance of
this paloy pronouncerment isef shdl be per o=y ev auaied
A RTICLE XXI

Gowvenment are aw  ae tat aly a hosc pagpedve can ensure a sdentiic and humanisic
gopech  the treatment of w omen in custody. The ensembke o Qe poEssss B O it =

and m uidmensord het suooess cannat be achieved any traugh b uealar  aic pooessss. Government
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teefae, g st up a Naiord Auihorty on Qusioddl J wHeb W omen. This shal be an gpex

monitor - ing and advisory body for  coordinating palicy implemeniation by teva rious mrer ies and
depar tments concer nedwihw omen's we Ifare home, jde, |aw,scHwe Ifae and sodd def ense.
There shdl be smier bodes at e See vl as we I, 1 irked wih the Netiord A uhori ty, and have
te power b moo,  inoduce torc danges, and engender a sense of aooouriallly n the va ros
ifrar  udures representing gove rnmental and non-gove rnmental agencies.

I the compasion of the aove A uhai ty, iepessEN dvdrery agerizeions and inovioles
of independent mert sl be necessar ypo  vdfo r.
A RTICLE XXII

I recogniion o the need b evdre and mainiain high slandards of prof essional competence,
G ove nment propose to authori Ze an association, composed of pr adioness, academicians and
roioLes wih adve armete  Xoer Ence i the comrediond dedane D asset the proposed Neiordl
Auai ty. Such assodain sl aso be delaggied the Lndion of acaeding o windra Wing recognion
10 caredord and ausocH insdions for w omen.

SUGGESTIONS FOR A LEGISLATIVE CUM ADMINISTRATIVE CODE FOR CUSTODIAL,
CORRECTIONAL AND HABILITATIVE JUSTICE TO WOMEN

| Backgr ound

Several committees, commissions and academic inv esigations have focussed on pr ison and
axedord o rmadantesasdpr sones genera |1y, The National Expert Commiiee on w omen
prisoners which was tefte xdeve  dHemry mw omen n the perd and corediord sysem
hes bought ok a va rey ddstsw omenand grl  ssufebecave dtegaderntea imel
justice and comectional processes and in va rious cusiodd Siiations . It has also recommended
berefH po \Ersfaw omen n the adminstr anda imrdl and corediordl jsice. Drawing on
rd evant recommendations of previous commitiees and commissions and iis own observ dors ad Bdg
b acoount corsdiLiiordl po VEOs,  exdy e bw, adexeave dedves n the ubed, e
Naiional Bxpert Commitee proposed a Dedar an o a Nefordl Pdoy an Quetodl J wHedo W omen.
The P doy aulnes te lbiced dgedves and procedures which should reguiate the custody of w omen
and the treaiment meted out o tem a va ros s dtea imrd jusie ad corediordl pocesss.
The presert proposal 5 @ sequd © the paoy. The suggestions made here are of a recommendatory
nature and some of them may pertke teder abgdr ues and may mndhes mtda Cocke
a Law.

L Objects and Reasons

A number of legdl and aher pro \EOs cnenly e st which bear on the pend and nonjpenal
custody of w ~ omen, but no comprehensivew has been wr iten spedicaly about the pendl and
comedional sysiem in reltion o w omen. The siugion theref aeckfor the adoption of a code
containing comprehensive gucknes for the handing and treiment of w amen n judce, corediore
ad relleve process.

The present proposals partked ke ad adhingra tive poviaons and ae caoubied ©
d afy the soope o gender jsice and © Steamie admigra tive daen nte o neet o

equdl jusice and proiedion under w o w omen.
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Aride 15 () of te CarsiiLiion empow es the Sae o make sed po \Ershfav ard
W amen n ader O reeze ter Otbeqdybef cehw  guar aiednA tEUA rie dALrte
makestotary far te see © pooe eq d e, Artde 51A () casts a fundamenid duty on
dtizens induding pub t o IS 0 renounce pradiices derogatory D tedgiydtew omen.
Thee b ted ae a dear ad parsuesve mandaie fo rfo rm g a geedc aock for poieding gencer
donly and ensur ing gk jisie o w omen. The adoption of such a code moreover s necessary
0 counier the recogzed car mein agprswomennte o imrdl Leioe and comediordl process
and the derdl of equel jusice 0 them
M. Usage ad Ully

Treterm  oooe s nat used here n the sense it is undersiood n common law for which there
aee xarpes nour bwi tefo rmof inden P enal Code, Code of Crimndl Procedure etc. hite
pesent cone ¥, Code seeks b aonvey a comprehensive  Satement of pr ngakss, dgecs ard nert
o te Coduim te bgsaLe, adte iy onte U of w arennte o imrel peie
and comectional processes. The adopion o the Code Wl ergble te adhireran and te jddery
1 cevep the godcan o the Neiordl Py on QLsocH J Heb W omen in a manner consistent
whte bgHve dpdves. Admiedy, many d tepo visons in the proposed Code aready ex ig
ntebw dadteCGaeadte See. They ae & fard n LotH dedves and ex ealves
irgrudons. It s consdkered necessary o codfy them and reev art addiordl po \Ershadge
document far convenience and easy access as we Il asfaiegr aad gcain The Code can even
sve sleiors nat anigoeied by te bgshe.

Marking a depar tefor the compex sy inwhch eggain 5 anveriorely draled naur
oy, te pesat Goce 5 deboer a&yw aded n a smpe manner so as 1o be widely understandabl e
10 te pegke ad © e adhiner ar. Whie atiempling 1o be comprehensive, the Cock 5 nat inencd
bese, nongove rimerd a indold rdvetr te mgtedpdres o the Code and of the
Naiord P doy on Qusiodd J wHeO W omen. Ahouch g idly speaking a Code may be undersiood
sabge petheets lEd DOVEr a compendum of mandates regadess of ther dher ag
asfdngwihn egbve or admnsr  d&e  spheres. The appropr e authoriy may bk a
comprehensive  Code and suppement it with r ues, regutions and adminsra tiverg  udors.

V. Preamble

Recogizg te v dea endion ad gender soiduce ey ined in te Gondllion of ol ad
teresdDe *ad te gpian ote bw and r adewhnte macra tive ad ques.ausioddl
dHTS

Taking meaningiul note of the solemn commiiment on o e e, ad asodd, coredordl
and reieive sandads contained n iner reiordl ingr uments;

Acknowedgng the whdesome dredions and inter pretaions on human r ghs and CorsiLiord
guar anees ar By flom the court decHOs Visanvs asocH cag

FUiing the CorsiiLiondl pamise of spedd po \Ersforw omeninpro g e d Lse

Consider g te srd bugr owng n umbers of w  omen in cusiody and the need far te poedn

dwomenhood in va  rious asocH SLED s,

168



Redlizing the inadequadies of e xdghw and pr adehna imindl jusice and correciondl
admner @ ad

Pursuing the goals enshr ined n e Netordl P dicy Satement on Cusioddl J e W omen
approved by Pa  rhrata
k 5 poposed © pom uretefo [lowng Code far the g.obee of d coor red nte ainrd
V. Inixpretaiion
The Dedlar  aion contained in the Natiordl P dicy Saterment on Custoddl J wHeb W omen and
the United Nations Conveniions and Dedar alions on satus and fresiment of women o which Inda s
aggaxy ddifo rmtere pesion and godcaion of he povEars o Hs Cacke. Fate ske
o anvenience, teerkvy  ant documents aong wih e xoer s fom key bgsHs ber ngonw omen
N ausody are inoorpor ated as appendices* o this Code and shal be tregied as part of the Cocke.
Wihout peLdee 0 te prinddes ad pdaes erglrined in he dove mentioned documents, i n
d cases of douy, such nier preiaion may be adopied whah s favarabke © the spe sais ad
iy dtew oman. h g dacd uction which w oud pomoee the broed legiskive pur pose
W be pef ered 1o one which does nat
\I.  Purpose
The pur pose o ts Code s © dmineie dsorimreiory addeeler ospr  alesnjod
custodial and comedtional processes which handicap women in the enoyment of ther human r s
o uder  nre ther corecion and heldaions. Measures which seek 0 restore w aren © her 0,
famid and economic patental and persondlily and proiect therr dignity when under Siaie care and
astody Sl be tken as satiory mandate.

\i. Women and The P de

1 Tdigroedte ged e dtew amen n the famiy, teg g poedly o her bag
avabl daesdHygtea imndl process, teprHfa b use of her person in ausiody, ard
the lesser threat posed by her 0 e saar ydtesody t dd e te pdy dte See
d.dg te pde b avdd te aret ad ddein o f emales e  xoeping when there are specd
reasons recorded in wr ing b daggad s pdoy n e A s.

2 Whenever aresbDbemede, waomen's submission 1o cusiody shal be presumed uness proved
ahewisz, there shoud be no cocason fara mek pdee dicer aresig aw oman o touch her
person.

3 Bxoept in unavadsble adoumsanoes, ow oman need 1o be arested between sunset and surri *®.

4 Only diicers of and aove ter ak of Assstant SuiHnspector shoud eff atteactda
woman.

5 i d cases of bekbl eoffences, ba on her bond sd be gianied fo rthwih by the pdce

themselves.
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Psfar as posshl e, nnmtetbke Casss ahn, ko bkegr aned uness spedd dounsiances

waratad erent course, n whh case, the aresed w oman shal be remanded 1 judical

custody wih utmost e xpedion

Such austody shal anly be in a separ ae pde ke kypfaw  omen and, where such fa dalityi s
mtav &bl e, haged home o irsiuin desgeed ude any | awfateirelaginf ace
DreEve W omen. Ao  tmeddaw oman arestee be lett unguarded by aw oman guard or
sunmogate.

h d phoes o paoe asody, besc ameniies such as Mg soece, wel, t ald, food, medca
examination and care, adpo visons b meet the speda needs of w omen shal be pro Vossl
The State shal, as soon as may be, draw up achar  t&r of mnmum standards of treatmen,
d.dng amenies which shdl doen in poce auody for osoH nmees as w dasH. The
savas dd ao gd atter ohis and dutes of inmees and <4, adddsveasa

manudig ucions and be enf orceabk n the manner indcaied
When aresting a w oman, proper arr angements far the poedn and cae o her diden Sl

be te ey e See. Chiden who needs © be asodEzed priywh ter nes
sdeapy  rigis jsly needed whe n ausiody, i nt enmsdfood, Mg Soece, hesh dd1g
and Vi

The person of a woman shal nat be searched e xeptbyaw  oman duly author sedby | aw,ad
i a manner sridly n acocordance wih the requiement of decency. Whether n cusiody or n
tard, te aresed woman mwedwvays be guarded byaw  armenpdee araf emale sunogate.
Whie escor  tgaedire may be per mitted to accompany tef emale arestee.
Whenevraw amensbhee xamined by tepdeadeinv efrdre agency as a Winess,
it should be done only at her residence; nor should she be summoned to the police or

investelve Sation uness se e Xpresses her preference  be e xamned n the daion

Before g aw oman into custody, e pdce dd recod te f atnekev ant records and
responsbke dims s esue tat teenion wihaut melag fo rmdeti  esi sstri dlyavaded
A s pdee dioas vl pde seors i her i ioucs m we,asawo  rkgrik,
enuire parsorely o condions of w oman taken it austody and check the prompiness with
whchetr iesae made, irormanfow  aded g moudsdartir nshed © the acousad, e
The st o the ey m ust be recorded by te diss.

| formation on women in custody should be made av dbkeb eoogzed  sodd agansaions
and oMol on request P esos ad indiions acoeded as vEos doud be dow ed, as

d right, fiee aooess 10 poice Saios and recards.

Whenevweraw amen s aresed by the pae wihaut wa rrat,shem Wt be mmedagly ifo rmed
dteg moudsdaretadter gidtd

hexceptional circumstances when a w oman anesiee is tkenb a poke bc kwp, tepde

shouid immediately give inimation o the nearest Legal Aid Commitiee or recognised legal
s vices body which m st render a necessary bHs vesaSaee Xpense.
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On ares; the palee shoud immediadly daian fom the aresiee the neame o a igkive orfred
o whom the inimation of her arest shoud be pomply gven

A absar inneese g ke efeced nte w oman component of the police f aeddbwve Is
and adequete Ir arggven

In endemic f emae o ime areas, o wherever ohewise desrabke xdeve pdoe saiors, or
bodhs and courer wihin polce saiiors, sdlesgypoddwhw omen needing protection

d, or coming h aonidwih Bw . Such boaths and police stations shall be managed by an

regr ated cadre of men and w amen poloe gpecely rained and sendized 10 ded wih w omen.
Crime and arest daia gathered by the palice shoud mainiain seper ae dears o ifo rmation
on men and w omen. Se xwise data should be compulsar ly compled and dplysdn dpde
sHios ad rebeded n d ipors naime, arest ad dgoosal

Any\ckion o de viaion ar adion on the pertdfany diicer which defeas the poloy of the

above povisors g be punshed dier due enguryby a JOdE meger Eedtefitdss.

The nature and guanium of the punishment shal be decided by the sessons judge ha vig te
le0Lee L gHn An gpped 1 the high court dd e avabl efaany aggi eved part .
Where the wong is proved, the wiong-doer and whether proved o o, the Sae s meke fair
freper  aion e vidm D be deter mined by  the sessons udge.

Women and The J wider y

hpodgtergsdtew amen n e aimnd psice pooess flom arest hough reeese,

tejday hes geddl respondlly © ensure thet the prindoles and pur poses of this Code
are implemented. J wH de e dvays fesoord © the ddiessed cd dFw omen in custody
egedved tejr B o s inte Lo Her archy.

When produced bef  aete megeree, lrea geddnva rebly asktew omen o the treaiment
d@/en © her by te pdce and of eny aher specal problems she encounirs in her stuaion.

Evey effortdd be mace b edve those gpeddl dificulies and in cases where an immedieie

sdim b at posshe wintebw, teMgy  ae maye Xxbntepodnoha, adite
appropr  Beadnfor redess.

Bt n extreme diuaions when detention s desied, the Meger de s Eeese te w oman
on her own bond, the condions of which shal be e Xpbined 1© her by the Megeree.

No judicdl remand of w amen Wl e aow ed exaet inb those insiiuions which aie conpely
unckr the conird of wamen oficaks.

faorgk aors o aresess own saf ely and freedom from ensnarement by anisoH eamerns,
demand detention in pub trdirs, kel el e Elsd Dte w oman in her own nees,
wkss she spadicaly saes her wingness D be thus iskesed even der berg e eote
above consder  diors.

hte dgan dw amen o ausiody or ahewise the Magstr ae m e emue ad ded tet
aibbl  earrangements far tewe Ifae d her dhiden be mede n a mamer tet poeds te r s
ddben
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Speedy r  Hdd@msnv adigw omen i a legd and mord frequiement Amegraes g4

prooeed wih such b wh unost expedm wh de eppd o te pr gk of e whee

gppicabl e, JEHTI bunals and procedures o cary attsdedve s be aganized by

G over'nment n consuiaiion with the High Court

Totee  xentpossbl e,teSeeddstp W omen's Court st ot rywomen of  enders. Where
jartt rdwhmensnvo Ived, te Courts may wee ter deoerery pow e whebher o hdd ot

o separaie hear ins.

Rysokedalna iminal proceedings s a fundamenid ri dgt. ntecae dw omen, free
bcd ad S ke gven fom te ime o arest and Megsraie sel ensure thet adequieie iegel

STES ae o vied

Megsr aeddifo rm wamen, when st podloed, of her r gtobdadaSeee xpense
ad dett te o viEN of necessary s ves. Theydddoe Xpan the naetre and soope of

the proceedings againgt her and her ri dtsi ni t.

When w omen ae e xamined h court as aooused or as Winesses, deour sy ad decency sH

be shown. If aoumsiances o demand in the inerest of modkesty and i vayy of women te ti a
m ay be hed incamera otew oman maybee xamined on commission through w omen
advocates.

Long crossexaminations and repeated e xaminations may be av aded nte case dw omen and
f necessary, i formation may be soughtby d  Mado nercsores.

Representation of w arenadkev eéhtejday s essarid © pomoe gender jusiee ad

women may be agpponted in adequate n umbers, among others, for processing cases nv dig
women.

hauts jprocessig cases nv addgw  omen, the court Hdod osdadkEtn umber
adwomen employ ees in ader b avod persord diicuies whch w omen accused or w  omen
withesses may face the male dominated institiions and cadres.

Sentences and sertendng in respect of women off enders may havebtke roe d te s ty
dtef amyadtew omans unigue roe and needs. BExcept when unav ~ odabl e, stz

e mt be lesr b, Communly besed tedment of wamen bag ded far tem ta dden

and socety, i ti sdedrabkopde such dgposiion

Whie sentendng women to impr sonmentorany  fo rm o ausodeizain, suisbl earrangements
should be made for the custody and we Ifae o ter den

Cours  wtke aninug ineet ntre we Ifaedw  omen in custody and ensure that they

lecve  proper frestmen, induding psydhiatrc ad heeves ser WIES.

Megaraies S meke fegetvis b ps ad o i win te jr Bokin ad
ddepr oo rgpor s 1 the gperior juddd dicers an e saLs ard codion dfw omen
nsuch irsllions. *
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heedw omen in cusiody for g periocs, premeture release by redudng the senence by

oourts may be consokered P ake, f ubughaddefo rms of supervised rekease maly be Wokly
esr 'lb.

Short t e@m sentences of less than 6 months may ke tHyav aded n case ofFw omen. Sl vy
smpe impr isonment which is demor aag ad w acel dd be av aoed

Where, owigtosmdn umbers, tew amans ausiodaizaion amounss b soiary confinement,
te aourt sfdmowe  fo her immediie reeese unoondiordly, or on prdoaiion or parde as maly

be deemed it

h te dgdn dw omenof enders, auts shoud mandatri  lycdl forad gve dee regad
te pdoen diss igort and o te oot of medca s A cexarrdion Where probation
dmsaemtav abl e,pdeEminv esiopion shoud be enrusied © ecogized and acoredied
W amen, uness economicaly independent, shal nat be sentenced o fne and aler rres  such
as admoniion, condiional discharge, jraboation under super \Enec shoud be resor eo.
The cours s nat serlence any mertly sck w amen or readaes 1o prison ad sl ersue

te mmedee radfe danye Ay esdmaimd ada imrd Lreics 1 menid homes

fate  goeuc ad heblave cae.

et e fyHfaf adessdd mthe ussdas g roungs for posiponing the hearig
adgoEn dw omen. Whenever necessary  sumogge esoors shoud be used h atinte
Sate Gove rnmat trough the Socdl W e Ifare Depar  tment shoud dev eop an esort capbswe
the esocor g requUieMans o f emake inmates in va rious ausiocH SLeions.

Women and Prison Administration

Al ausiodd premises for w omen pr isoners should have a pri vake, secured and ther apeuiic
envionment

Psfar as possble each Sae shoud have at least one o more separa tej al forwomen.

There should be separ deadxHfa dlitiesfar convit and undert ri d women. Separ eerdirs

o recepion cerres where undert rid and remanded w omen when necessary may ke k et od
le st wp n e dies, didrict headguar Bs,adnf emae a ime endemic areas. Where
convicts and undert riks are cureny housed n ore indiiiion, ey must be k eptapart in
separ ae wings unil independent f adsae = Lp.

Proper medicd f adessadmedd e xamrgion of w omen inmates on admission and per o/
theredlier ae 1 be ersured in d ausodd cerres induding [ Bons, j dls,abgs, etc
Quelied Idy dodors and nurses shoud be atadhed on avEling bess o eve ryfemde pr BN
and ausiodal centre wih w omen inmates.

Bxpectant mathers in custody shall be shown special consider aion by way of medical and
nurbd e, el ndd e ing and mother aratt and assgned wo rk in acoodence wih

tde  xpecant sats.
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W amen suffe  ring fam aonegous deeases sd be paoed n sobied care ar a a hedh fa dlity
f necessary uttey feove r.

S=kddfaw omen pr Brassdle s iy acoadg © medc norms and specd ex  tra
detsd ke gvent medcaly pes bed

Sandad dothing shoud be dowed b eve ryfemae pr  Boeradex tradhigosk addd
may be gr anted as medicaly advised.

Far persord h ygene, female prisoners may be povided with comb, nma,  washing soap, keh
soap, dsby napgkins, etc

The accommodation, deaniness and saniation pro vied D f emae pr  Bonas s aofo rmo
presr  bed standard and norm s.

W akipison shel nat be treated as punshment butas heb H/e terapy.

Femae or  Boners sl be pad equisbe rem uer dnfa tewo rkngpenW aces pad sl
lkedataHrev de. Qidteex ngs, t heywleadwed b pudhese essenH art ides
far thar use whie n ausody, adbsave adoemotaf ankes.

The menial duies n te f emale pr sosaw  ad shal not be assigned to nmates and no

monetary or norHmonelary  iorve shoud be applied o such wo rk.Thepr Bnb udget shoud
powcefar tsidnasamie e xpense.

Asfar as pradicabl e,women pr isoners shall be impar &t ainng which wil make them
economicaly sefsuficent and capeble of fundioning independently in socely. CaedN
teught i be rebied 0 merk elabity and independernt ear ng poenil Some representative
tadks ae home science, moteraa  ft, nusing, handioom wea g sy t oyHTelg, cer amics,
sairerya ks, cadeng, Ut preser valion, eedioncs, etc haddion soddly usel

knowledge such as use of bank, post office, healh centre, emplo yment e xchange,&a vy
schemes, ecwhkemea eotep Boes. Eduaingw  arenntar Ub, s, ickad
caypeties Wl be mandaiory.

A reasonabl  enurber o nerv i ewswih te 5ves and unimied oppor usow s
 them and receive kiers fom them shoud be dow ed D tef emde pr ones.

Compulsory  eduinfo  ri lliteaep  sresddbepo vied L itgseps awswbemdv aed
o puse ir te kg

Reqediord fa dlities, books and readng materi ds, ec, dobdbepo \okd Df emae pr BOES
and they shoud be encour aged o use them. This shoud induce the use of reigious bodks of

tepy Bones doce. Pusut o perig, m W, tedie, ec, gd be ey aged as part  of
caredordl terapy.

Femde pr soresddbedsded ntebessdteageg roups, reuedaime, type ad
lengh of senence, e, and careciord tesiment of prisoner Sl e resied © her oedic

prob Iem and duaion Far tspr  pose, freaiment pasord aned in corecional approaches

sl be agpanied
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In no droumstances shoud grs be my sooedark et nmiked ausiody wih aduk w omen.

HetldH of ender, posilies ad bhahd k eepers m wthek  ept separae fom oher aies in
pEos.
No mentaly afided w omen should be placed in pr son and seps far ter immecke ader

to mental homes m whed eced

W amen ad chiden held as vdims or in praiedive ausiody o required far purpose of gMg

evidence m wbek gthpsaddodbet ad ered © desgnaied we Ifae and poedve
homes.

Ihmeies wih dhidien recuire Specel atiention of pr snadhor  Esadaible oders may be
tken fom court© ersuie te nerest of boh maher and did

Psfar as possbl e, diden o nmaies may ek gtwnadtgsadvisby dden
to the inmates may ke bra Ilyallowed In cases where impr BOEdn B unav odabl e,dten
drisoners m whave rgsprenenmsdf ood, spare dothing, education, recregiion,

\Es, etc

At the ime of reease of the dhid, an acoount of reedhing meximum pernssbke ag, teaut
and the prisonfousioddl manegement el ensure thet the motherchid Ik s nat sev eed
Pdoeion, pade ard dher nonirelLiordl nocklies o aaredive tesiment shel be widdy ussd
nEedw oren of enders, s avenexoepiond cases where pedied conscker aorsdperes

o saie sear ty it such gdors.

W omen who paose no securi tyrsk ard meet cher sty @i teria may be housad n goen b

where wo rk fadis iebed b ter agr atrd or ather oooupational beckg round should be
avebl e.

W omen legaly deaned njpls on g rounds of destitution, begging or vagr ancy may be
rehebiicied in appor e nstiutional and communiy based services and mocklies.

No female pr e ddle Bbebany fo rm o corpora punsment o use of hendauls, fels
aBHmnasafo rm o dsjang

No female pr soners shal be punshed wihout being nfo rmed o her of ence ad adlowed an
oppor ulbe Xpain her condudt. Boseding the senence 5 gl Far any adxHe — xcess
o neged, the responsbe sef 99 ke detwih v erely and prompty.

Femde pr  soners shdl be seadhed by female w  adens in the presence of aher senior w omen
persomd wih srict complance O i vacy and decency.

Complaints from f emae pr  Bones S be regsiered, nv estigated and promptly remedied. A

gi evance box may be po o farts pose. No harm should come o any complainant as
aestda uHg hergi evaxe a for deposing aganst ausiodl s

Thepr isonman uadm ustheph \ddyavabEneve ry j al foressy ef erence by inmate and

o o aooeded \HOS.
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Asepar a&v dnedtepr ison man  ud shoud dedl wih the ausiody and treaiment of f emale

and shoud be aouated amongst siaff and inmates or faef erence by  acoeded vlDss.

Rgis, gEHp  Megesaddiessdw omen pr soners, shoud be widdy pub edwihnte
prison and each inmate should have f Ul rgtdfacesbifo rmeion in this regad

Befaeaf emae r By b ieesd herieves ddbkeifo rmed and where no relive ex igs
o shows up, te reeesed prisoner sl be satwih a f emale escort

Appropr  iBie assslance gl be rencered 0 eve ryfemale pr  soner on rekease whether dur ga
afier compleion of senience. Fatspr pose,a aefa assdg rekesed prisoner e be
dSoeveadsdpr Bors and austodH indliuions on an aesnie bess. Bven wihout
the cente, tep Bnathor  Esddeke necessary sgsbDar ane te ehebain o te
reased v Boerdherhough te f anly, teddfaredav drnay  agaizin

Afercare and short -gay homes faw  omen pr isoners may be escb Hedhewve ryssepsve
thoe r  isoners who are homeless or reiected by taf  aries.

W amens represeniaion in pr BNnsr vioesm  ust be enhanced and adequate compensation given
pteminleu o kck of promotion oppor  funiies an acoount of few er job gpening and in
recogniion of the demanding and sresslul relure of ter wo rk. Adeoueie tr ang ad eraiyg
shoud be po  \ikdfo rfemae custodial and pr Bon s b ersble hem b yocke her 3.

Apart  fmf  eree sEfhwarebH teeddbeaw omen D.|.Gnte Sae Headoper s,
pefe rablyfomte pr BEnsr e, bgedEy bkdetewo rkiedgow omen pr Bones.
Democr a@Endp fson adminsr aion m  ust be systematicaly engendered and a new pr BN
auiLre besed on human and constiLiional values developed. Far tspr  pose, hohpesr we
adnsav  icet ranng and sengizain ae necesssary o meeadf emae cades assodaied wih

the adminsr andp Bons.

Legd ad and counsaing through professiondl boddes asssied by par alegd and socd wo rkes
shad be rduiorezed neve rypson ad astocH rsliors. Law schods and schods of

s wo  rk shoud be encour aged and per  miied © rentkr sodolcA coursding ser e bte
inmates.

VEing Commitiess © jbs shoud ke corstiuied in consuiaion wih prof essional bodes and
uv asy dgermas o law, Crimnoogy, sxHwo  rk and soddl sdences flom the neghbourig

areas. Viior shoud be nominated on the bess o mer tpbl  icspriedess, add ad add

ek ey o be made av gbbbpteETH NN

Women and Non-P enal Cusiodil InstiLiions

The cusioddl condiiors in nonyoerd insiiuions shel be super or b toe n perd reLios
adhmev  etddbebdow the standard presar bedfo rfemae pr Boms.

A manu d for nonperd cusiodd instiLiions shl be developed and dl instiiions and ther
inmates, as w d as aoeded vEos 99 have aooess b ogies ot
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Instiiions shel be set up 10 service spedied dert g roups N a peciaized manner. No

mkr  imree mikig dva rious calegor sddatddedbwal Udertrdaan viedw  omen
shel nat be placed in such Insfiuions under any crcumstances.

Modd rescue homes and the beggar hames dhal be set up farwamen in eve ry metopdien aea

and n such uben o derrict cerres where the need  ser \vice these calegor Bsdw omenis
gresl.

Beggar homes for w omen and like insiLions sl be centres of coredive treatment and

ieretiein ad na for mere detenon

Ae dgpogr ammes of socio-economic assistance to w omen shall also encompass w omen
i nonjoerdl cusiodd insliuions boh whie in austody and on rekeese.

Inmaigs Counds or Sanstha Sabhas  shoud be setp neve ry asiodd insiuion © eebl e
inees o nief ace meanngiuly wih each aher and wih the custodil Saff.

SodolH counsaig ok daud be sstwp neve ry norjoerdl ausiocl fa dlityfarwomen to

Legal aid camps and wherever psbl e LokAdaais  shoud be oganised per ooty n asoce

ceres.  Vaury agencies may he encour aged o gve 22z 151 agy and 0 ass8t N Uiy
redess far inmaies bah in ad ad e metiers.

Accredited v oiary  oganzaions shoud be alow ed © VEadn vigiate the wholesome
atorcement of the Code and the man wHnte dUos.

Visitors appointed should be eminent people and should be selected in consultation with

pd  essiond bodes and univ ady deparimers o w and sodal wo  rks, and wih due regad ©

alre, adeeodadaddav &y dire.

W omen students of law and social wo rk,andw omen's g roups should be encour aged and
er mited © render services 0 nmekes of nonypendl ausiocl insiiuions.

SpecH seps shoud be teken by asDcH ahor Eatetredgee dmeess b st

in ther rehabiation through dose Bison wih ther amilies andlor recognized v auary
Ave ry strict acorediaion process and machinery should be opera tive n ader b dsourage
Cidendw omen nmates require consderable hending and d endeavours in ausiody 9 be

towadi|f  adygte nmaes s wih te did

Wherever  diden need o be assiodized wih the inmate mother, te induion 99 meke
adequate po \Ersdenterdinade where. hd aurh esss, te askzed dad
ddeapy rgspreDf ood, space, dohrg, cae, edlceion, e

lr ayaddér aining shal be mandatory far d nmekes iespedve o teg roudsor

neture of cusiody.
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QueoH saf 9l be sereized bw ard a humanist approach to management of the inmates
and o pay de regad © ther imnocence n w.

Qusiodl neged, abuse ar exoess gl be deet wih due seve riy and the management or the

Sae g ke Bbl efor compensaiion o the vidim.

The sae socH we Ifare departmenis shoud develop and esoort c ad s/t ained persons
who can ser  \ice he esooring needs dfva rious rdLiors.

Women and Mental Health Custodial Institutions
Menialy disturbed women and eniiied to proper medical care and to education, traning and

rehebiigion A companion r  gtdtef emale retardate is freedom from se xd o her
extEm

Merigly deied wamen shel nat be detaned n prison and ey ddlegven proper tegiment
n mentd hogpiaks. Those thet are curenlly o prison sl be immedkaigly ranst aedba
mertd healh fa dlity.

Atro ime dd merdy 1w omen be left unguarded by w omen escort o ouacs.

Jwetgk wWho ae merdy sck m et Isceve aH ter gpauic atienion and protedion fom

physc o aher expdain, and ausiodeized separ ady fom edlk f emake relardates.

| retituti ad fadies in acoodbnoe wih te Mertd Heath Ad shoud be eseb Hedhewe ryse
forreder g psydErc e DS,

Codiiors in merd hospiaks shoud s /arfo rm 1o the medical standards and super \ETY
saff should be personaly responsbl efor ensuring them.

W adhdog commitiees of soddl advess should be constiLied for each mental home or hospial
adtey dodelgus gy oeigedn Such repors dodbeabessfa arhued
recogniion and aoorediaion of the conoer red ndiLiors.

Medca and austodl seff in mertd homes and hospias f ound negigent mug be sev ady ot
wh

Legal aid camps m ust be organised in mental homes and all reprocessual and legal help

rendered © nmates o ov ercome any dibesa =y fom her ausooeizain

The present ddindion between arimird and nona imre Lrets 5 ussifadory adoght o
be substaniated or disproved through apjpropr iate menial health research. The State should

encour age freseach in et diedin
The State may  utilizeteser  vices of a rationaly repuied menia heath instiution (NIMHANS)

o streamine and upgr ade menial healh fadiies and gpproaches.

Qusiotiaizaion and teaiment of the mentaly deressed shoud appor ey et terew cae
adte  apeutc approaches. Greater use of comm unity based and super vised opiiors, mdyg
day cae cenres far the menidy | and goen, nonodlier ausocH restiances, ec, dodbe

promoted.
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13 hteteapy ard hetdeion o te merdy 1w amen ter f amies gd be consukied and

dosely assodated wherever possbl e.

14 Tr anng shoud be gven o ausiodl as wel as medcd siaff in mental homes and hospias ©
undersiand and deal sensiiv dywhtematyl Smir sendiizaion Wl be necessary in
Gae of s of d perd and nonperdl ausiocl canties (i, polee, preas, welfare homes,
&)

Al.  Women in Custod Yy and Legal Ad

1 Feebdalasee Xpense s the funcamentdl r gideve  rywoman in custody. AasH
rellios sod ar ance for sysameic deve ryded s vesbeve  ryimae nneed of
suchser  ue.

2 Legd ad indudes anoess 10 medicd jusice rehebiiative jeie ad ifo rmeiordl jLeie n
addion © pocessLd jsie.

3 ledalsbhlepo \vidd nat arly dri rot ri d buaonteper Bl and postaonvidion Seges.

4  Aw omen in cusiody m Wkeifo  rmeddtargsnasodyiddgtar ight 1o demand
e ad Freeded

5 ledlyr &y pogr  ammes, Bad Adis and legd ad camps shoud fo rm cusiodal mocklies
foredr msr veesbw  omeninpr  son and aher cusiodd cerres.

6 Legal ad boards shoud de vise and implement schemes 1o prev et asocH neiess, ado
recommend modaliies for redress and vidimis compensation, as wel as deterrent punishment
10 denguent ausocH &

7 Legd adwo  rkers and per akgd wo  rkers shoud emsue srict complance of the pro \EOs o
this Code and promote humane approaches among all oper aosdtea imrdl jsice ad

el

8 Tadg noe o the oonin ung ned far BHsr  vioes h asodd codions, See gove rnments
m ay gt a g ad aounes n gy asoH rdlio s, b sy ve as desddios.
Such coor &sbhkerunas soaokcH ok maly be meneged jorty by | aw schods and schools
dsoEwo  rk under super vison of Legdl Ad Boards. Placement wih such oels maly ke gven
acoedied sats as gr adedfiedwo  rkby the conoer ned faodes.

9 Legd aid Commiiees and legal aid dnics based in law coleges m  ustbe encowr  aged and
permiedb e xend e servicess o w omen in custody.

10 There shoud be inoeased represeniaion of wamen in the legdl ad madhinery ledadwo  rkes
deputed o w  omerts indiiiions should be prefe rablywomen.

1. W omen's organisations and activist w omen must have consuliaiive Satus with legd ad

committees.
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XI. SELECT COMMENTS OF COURTS IN
RAPE AND DOWRY CASES

State of Punigb v . Gumeet Singh and other S (1996) 2 SCC 384
Duty of the Court © deal with such cases with uimost sensity. Minor contr addios o
nsgnicarnt dsaepanaes in he Saemeants o the proseour ik shoud nat e g oudfa ho wing ou

and ohe wee iebble prosecution case.
Chid dama v . See , 1992 Cri L1 4073

No comobor  alion 5 necessary f the case ingpires coniidence, n arexdar ape case.
State of Maharashira v . Madhukar Nara yan Mar diear , AIR 1991 SC 207

P dice Inspedor entered the huiment of the complainant w omanandtr &bra vehhe.  Duiyg
enqury he ook the pea thet e was aw oman of easy IrLe. hgry Officer dropped the charges
against the accused. Bombay High Court  yohed the adion ken by te oy Ok

Even a wamen of essy w tesaldopi vagy and no one can nv akherpi vacy when one
likes. SO0t geEnbanyeve ry person t vidaie her person as and when he wishes. She
5 eqLely enied b paedn o w .
Bhar veada Bhognbhai Hirj bhai v . Saie of G, AR 1983 SC 75

Gowenment serv  atglyds s dages o se xual misbeha  viorwh oy aug ork aged
about 10 or 12

Comrobor  aion s nat the sne gquas non far a.oon \imhar ape case, h e inden =i,
iU © ad an e eSOy da vindse e assat in the absence of comobor dnesare
dadihgatoiiry.
a Onpigdtee vibenee of a vidm o sexud assat sads et perwih e vienee of an inued

winess.  Judt as a winess who hes susaned nury (ot s ried) 5 te betwiess nte

s tahe s bt k ebe xaleeterdd ender. The e \idene of avidm of a sex

dfeesaidbDg regier w  eght, aosence of comobor aion winsandng
b. Aglaawarenntet adiion bound non per mssve  sodely of indaw odbee xremey

reloart even o admi thet ay inadert whch 5 k ey o refiet on her dhedily hed eve r

ooouired.

- mew d these and smir ados te viims and ter iebves ae oo keen o brig

teafr 5ok Adwhen in e face o hese ados te aime s hogt o Gt thee

isbunasar ance thet the dharge s gen uer dhertenfdr e

Sae ofHra  yamav . Prem Chand, AIR 1990 SC 538

Tref atrke dher ader o igauision o e vidm ae whdy den o ve ry saope o dged of
st 376 ad can neva=ve daasnmigygae Xen  uaing aoumsiances for impoaing the sub-
minimum  sentence wih the aid of pro ENDS. 36Q
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Tukaram v . Saie of Maharashir, AIR 1979 SC 185

The Supreme Court owe rruled the Bombay High Court ’s conviin dfivo pde dissfarte
rape of Mahurga By exdlti ke girlinpde asody. The court hed tet tough there was 2 XH
neroouse thee was ror ape because there was no markd ph \adijry and hence no proof thet
Mathura had ph ya&ly ressed

Prem Chand v . Saie of Her yana, AIR 1989 SC 937

The mandatory ~ mhnmum  senience ofeny eas aw aded D tvo pde dssfo rrggngaw  oman
was reduced by the Supreme Court  t of iveyears only because the w oman wasd esyw fue ad
there was no proof of physcal ressance.

Delhi Domestic Walker s Forum v . Union of ind, (1995) IsCC 14

W e shoud be moe vidm o eed Corin  ued legd, medical and psychdogical supportsble
dren Suggested seting up a Cr me hr ies Compensation Board.
Arjun Ram v . Sae of Punigh, 1960 Cr LJ. 489

It was held “Where no marksd ryw eef aund on the person of the grl dm e te
inookent, ther aosence goes a g way bitkee tet te b xud niecouse by the accused
w as a peacelld affa irtedrydha ving put Lp a dif resisiance adv anced by tegl idfae. 7

Maharaj Bux Singh v .SeedU P, 199AL) 617

It was e ‘Where al thet the aooused had done was © put hs pers on te i vaepat of
the w oman and according o e vidence there was o aterngt o pener ae the same, teadwas hed
nat 1o amount o the commisson of rape.

Jawahaal Das v . Sae of Oiissg, (2991) 3 scC 27

Tret Haut and the High Court had convicied the accused on the bet s ey, The
Supreme Court r evesed te dedan tet te fad of te eOVe ry of the body a te indance d e
accused was  nat menioned in the inguest reparg adtead imewss mtpovad The Court as=&d
‘Bvenfted encesdoc kgtegr awydted ence by bfamtoverweahasfaas e
podf s conoer ndh tseEewe ae cosos tetagr ave ad henous ime has been commitied,
but ten tee s o sslifadory pofd gl we have no dher gonon bubgre beret of doutx
to accused. Our hands are ted under the law of aoumsanid e vidence. Keyhsntedend
ewvdence are missing.”

Suman Rani v .Sae , AR 1989 SC 937

The Supreme Court reduced fom 10 y easo5y eas, te senience aw aded o wo pole
constab  les acoused of r aping aw omen in the pdoe saion onte g round thet the w oman wasd
questionabke der ader and essy ie. hts e tekaned oounse! for the aooused resied his
aguments on a medical e xaeion, © surmee et te vidm was wedibse  xdneouse. Se
she had a boy f riend the counsel conduded that she was of questionabke der acer ad essy e

wih ewd and lascivious beha vau. There was no other evidence forwarded  ad this mora [
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at ificdion Sup regyteddf ence counsd! for the accused was none dher then the O Liert ies
Lawyer and Presdent of P eqEs  Union of Democr  ac RYs.

Indian Express Legal Ne ws, March 14, 1992, P. n

On March 13, 1992 J e K udp Sihgh and Jeevan Reddy of the Supreme Court redLced the
serience n he cae o rgpe on a minor grl whie dgpoag the aped of he MP. ove rnment The
Td Caurt hed con vided Sunder Lal and senenced imto 3and 5y esr goosimpr  isonment on
dages of kg a 13y esdgl fadol yfo rm her house and r apng her.  The Supreme Court
wihaut gvig any reesn fo rm her house and r gagher.  The Supreme Court whout gug any feason
s “We reduce the sentence on bath the above oounis o the per od of mr isonment already
undergone. ” No aher reason was gvenfar n te jLcgement for e redudion o e serience for ts

dgedy aime.
Kaushal yav . Baisakhi Ram, AR 191 Punj. 520

The husband though guiity was abke © escape pushmert fo rcrimda wely as the uoes dd
not consoker wie belerig s a arime.

Smt. Sara Prabhakar Waghmere v . Saie of Maharashirg, 1990 Cr LJ. 407 (Bom)

It waspoded attetis mteve ry herassment or eve ryyeda Wy teter ads Sedion
498A. 1 t mustbe esab Ehed tet the beding and her assment was whavewb tlsore bd
demands of the husband o the ilawss. htsa b case soon der mar e hee was a demand
for a mator cyde which couid nat be given, consequently the wife was Subeded © d ypes of
herassment and cr uely induding begiings. The wife wert beck © her parerts but came backbte
husband on the assur ae tethe w nd lest her but tesamehar assmentconin wed Theti &
cout htearod ence was made ot  Ths deason was delenged by te See hoghae \EN
pen bu the relef under Sedion 498A was natgr aned snee the inodkernt took place bef ae te
pessiy of hs Sedon, kwas hed tet te e vidence was  nat conssient so the aocused coud nat
be punished.

Basant K umar v . Sae of MP , 1990 Cr LJ. NOC 45

The husband was  aooused of beding his wie feqely.  The mahertaw ad te ssenw
a0 joned in assauling her merdessly. The inhuman treaiment made the wife so depressed and one
day she commited suidde. The court hedl tet te hudoard o te nhws caat be guly of abetmernt
to suiode because the beatings w eem uhp oDbteaddaik.

Wazr Chand v . Sae of Har yana, AIR 1989 SC 379

The court  did not punish the accused as there was no e vidence to support the dage o
abetment O commt suode. The aooused s iInnooert, nat because there are no winesses but because
tey do nat want b come forw ad ad ey.

Vibha Shukla m u der case

The husband was  aoquiied of the dharge of m uderasa uely under Secion 493A IPC. Vibha
hedddv  eedaf emde did ad he nws hed nat acoepied the dhid Vidrels father was asked D
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pay an addiond sum of Rs. 30000 because of which \Via hed Et her metr imonial home 6 months

pioro deh bu te pes f dtateeassdmamntoa uelly under Section 498A IPC.

The judges siated, ‘et f agen s tetbohte dasess @ ad ) dte e Xpanaion requie

a et couse of codudt | ti sa saesdatsad mtasge asked ads whith arsies

auy/fa tepr pose of boh the dauses. The ads refed upon by tebrnadt dl uoe do
sH/tsetdw. Thus we aedtevew thet convidion of the aooused under any o te s

of Sedion 49B8A b abo ot jsid
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XII. MARRIAGE DISPUTES AND GENDER JUSTICE

GENDER JUSTICE IN F AMILY COURI'S
— NLSU

The dayoday | ifedwomen s most diedly gove rned by tee »dyd ue dtef amy,
tepetlerrs o whch va  ry acoadg © reigon, dess ad region. h inden aone ¥, the predominent
pesingven © menntef arys  we kadsbdex imination against w omen members of the
famly n anodt d matiess thet reguiae ter e xeene. Thesr  uedtef any, adtesoH
mrmsandv desteaeb uk around ae thus compleisy agandt the demoar &p  ngestear
repub tdasfo r. This system of gender based inequality, dnd emrdiaspar achy, does
eacn bte gr owhdw omen's pasodly adaf eds her menly, ol ad psydnaogcaly.

Fa, te sjdameic viddion o te righs o wamen s indireked n peva ilirgfamly sysem. The
inequely of w amen wihin the famly extends 1o and s rebted wih ther socoeconomic and legd
posion, each & f aarg te aher.

Trebws tad  edwaren nost dsdy ae toe dg b tef arytes, mer gee, divace,
maintenance and inher be e kownasf amiy o pasord w. Laws such as those n the Inden
Pena Code and the Code of Criminal Procedure as w d & moet pes ndd Bw, ayyod
dtizens. But parsord w ever snce is codiication hes been based on the relgous pr ades of
dfferent comm uks. Bvenderread yfour and a half decades of independence, admgkedat ide
24 n part M o te codilion regading e Unfo rm CM Code hes remained 0 be a deed ketier
till dae. Bven though many prog ressive socd begsdion have been pessed there ae ol oer 20
[radices and coersions against w omen which r  amain widespread because of religious and socl
sadions. Atpesatie ssdpasod hws e pr  @ngote Hoy MM Chr #EnPa rg
and Je wish comm uis. A sooe o g sailes and Ads regulbie mariege, divoce, maintenance
and adopiion. The essenid fealure of these ws has been the asser tion of male dominance ove r
women.

W eaedawaetebhwsan i umet primari o r, achireer gjde, lesving deUies
and even  ordering sodo-economic relations in a manner condudve © the develpment, n avisd
OGS, as en vsaged by  teakdve wl o te pege n e iepadve QOnsiLiors.

Nowihsanding the soae posiion of w omen as detaied above, t hefamily as a compose unt
pafo rms cereng reger ious fundions in comm ul,  becase of which cdedive disdf amy ut
peva ilsoverteidoldr s o e membas o ut The va rious sSLdes under tken n west Sow
temebdte oy a ise wheneve  teesdsdintsut Therefae, t hesdvays  been
the task of the soodly 0 poied and preserve tsut Thus the Famiy Courts Adt of 1984 was
passed k egag nvew the recommendations made by various commissions. Thelw  commission in
Bva rious reports as w el as the Commitee on status of w omen in India made seve ral
recommendations with regard to changes in substantvebws and procedura | | aws so as o remove

daesdw omen seeking justice.
This has been done due 1o the reason that this dass has been suppressed through the ages,
using soce sandions and refigious auls efc. Gender equelly can becoe redlly | dynenic progedts
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are designed for the removd of dsatdlies whch ae put ino gper ation wih special care through

revese dsx imnaion 2Thsder mmaionw  ould mean measures used by te Saie © poed te

tadrely weake ad b icaly hendcapped sedions. This dyramc prooess of equalisation s more

then a mere dedar an d e ey Despie the wel meaning pro \Ersntecdlind ith as

envisaged by  arf ounding f ahesfor substantive equality betw een both the sexes, n adle
mdemenaion o the sodd legesions, onyfo rmd equally betw een sexesex 4. W e a0 kow 4]
8d sas o &tas  meansi s, t he jrocedues adte ' forum' bvdae aesownr g ad

obligations become impor fort 0 reske Sbdanive equely of sexes in e soaey.

Astee Hdgfo  rumdedingwihf amiy disputes had been inadeguate t meet the demands

fa e DOW omen evennens of processud jusice keave done subsanive eE, teF amy
Courts Ad, 1984 was passed wih a view o crealing an appropr aefo rum for render g jee b
women. Though in dgoues reling o f amiy matters both men and w omen are adv esyd eded,
yet i te poosss o deogarsaion o fary ad s ieogarssn Este w omen and chidren who
aew add  eded hode badonmv ert the dsagarsain o f anly,a  a«thry mechanism is
st Up under the Famly cours Ad 1984 b edve ad eaonde te oF eence and po vide oeedier
adine xpensve ERDW omen.

As poried aut el ig, t ket radod Jude ddve ry system hes poved bbe ref  ale,aste
oous et mechanica and tedhnical dsposal of cases in an anxely 1o reduce the pendency o
cessnout s, The FCs are nat to be considered as mere machinery for dgposig of casss butas
suHig aos idg sdios far pdb lems bear g hmid te we Ifae dtef amy and diden

The F amly Cous Ad of 1984 po ldfava ris means en umeraed bebw  faradevig te
ad o Gender J  wsie.

1 The cours ae dreded © adopet a pdoy o recondeion and goestler selant of Gases. Bven
though the basic human w atsfo  rfood, dathing and shefer, yet for women they being
wherabesxn e soely i 6 e holsg dorewhith s of pr ime impor  tance. Thus,te
proasss df recondeion adeves tsdgdve. Besdes, t dopev  atste possbke oc urence
of dedilion ad vagr ancy among w omen and chidren as there is economic interdependence
among f amily members.

2 The Adhesr ghly apeceed thet e w omen personnel namely the Lady J udges w adben
a beter podion © empatise Wih w omen as they may be moe serdve bw omen issues than
men resuling in render g e bw omen. Hence,a gibkpo vision has been made n the
Adbgve pef erence 0 the apponiment of w omen Judges.

3 haodrbfadketeexly Setierment of the case by the court he Ad mekes t mandaiory
0 povide the essenid inir a¥ udura | fadiiies such as the appointment of Counselors,

Psychologssts, Pyderi  4s,Medd e Xperts and ather suppor g,

4 Besides the mandatory i rfrax  wra | fais, seed npera 3 above, te court hes a0

dsoeorery pow @ o oy s wo rkes ar soH we Ifate agansaions far heang the aourt

o atieve te djpdve o e n f amiy dspues.
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5 Forenab g te wamen lgars b dwke te rief ads o te e, ib neeEssay b meke

them at home with the atmosphere prev daygnteaurt s.The Aden \veEgstekx iblerues

regadng the place of sting, conduding proceedings n camera adifo rmal court atmosphere.

6  The Act also tekes o consicer anade vidence deposed and also accepts affida Bas
evienee farexpeding te adudcaory process.  The ocourt hes a0 daeirery pow e o iecad
evidence in summary.

7 To make te dvaee Icpin asbess ar imonious as passibl e, te court adops inLEL> i a
procedures by eimnating adv e d pocedue. This process also helps the w aren kgans
pertthly st Esmsteendb urden on her.

For assessng the Gender J e adevednF amly Cout siteav dbke  dda hes been ddaned
fom Famiy Courts a Bangdoe.  Ths s aso o edby the deia doaned fom F amly Cout sat
Madras adJ gur. Treifo rmeinir nished below can be teken as indcaing adev ement of Gender
Justce through F amiy Court  s.

The category  wie dedd ifo rmeion reding o F amly Cours & Bagebe 5 gven below!

Under the category of Suiis or prooeedings between the par EBsopanmar epfaa deaee o
nlydner B, a ietind ajr O o LoH sga amn a dsslin of mar Be, tle
tHn  umber of cases (ndudng pending and new) © be hadeddr igtey ear1987was 1369 Qu
dtee, 486w eefdby w aenlpps adtsfo rmed 35. Sl%dtetd Duigtey ear A1
w ere dyoosad of aorsling neerly 23% of te o cases. The n  umber of cases © be handed durig
the quinquennium 1987-1991 va redbetv  een 1369 in 1987 and 1808 in 1990. Dur ing the same perid
ten umber of cases fied by w omen varied fom ony 86 in 1989 1 486 n 1987. These n umbers
consitied only 122% and 3551% respedive ly. The n umber of cases disposed of dur igteey  eas
ranged betw een 268 in 1991 and 701 in 1938 which wo rk out o 17.3% and 41.7% respedive ly.1tis
parfetomain hee teten umber of w  artenfgeesind eert ey ssav  dbkay
for s caegrybut rafor dhess.

Whie consider ing the aspect of Gender J e,  the percentage of cases gong n fav ard
women are undoubtedly render ing gender justce. In addiion, where the cases are decded by
fecondein ako te w omen can be deemed to have bereied Hence, teddahesbeene xamined
on these aspects. Qidteddn umber of cases disposed of dur mgtetey e pr odiwas
found thet the percentage of cases which dedded in fav ardw omen wee moe ten 5% nd the
yeas exogt n 1989 when t was Sy kess being 46324 1990, the percentage of cases deaded
infavour of w omen was highest being 71.7%. As regards the perceniage of cases dispased of by
eHtsf oud thet theyva ried from 7.04% in 1987 b 22% in 1991. On the whole, driy
tref iveyeas, tean wHawe rage d e paceniage o dedsons gong in fav ardw omen was 5665
and percentage of cases deaded through recondiiaion were only 14.35%.

Under the category of Suis o proceedings between the par Esoamar Bge wih respet ©
the property o teppissaddedtemten umber of suits or proceedings to be handed
during the quinguennum va redbetv  een 139 in 1937 and 298 in 1990. The n umber of suis dsposed
during hee yeas va redfon 0nteigty ear © 87 in 1989, which was tey ear with second

hgetn  umber of cases 0 be handed ie. 2713 The perceniage of dedsons favour igw omen under
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ts ey varedbewwv  een 68% in 1989 and 92% in 1988, Besies the perceniage of cases deaded

through recondiiation va ried from 5.2% in 1990 and 30% in 1987. The ove rdamud ave rage
percerizge of dedsons favouring w omen waked out o 81.78% whereas percentage of cases deaded

by recondéion was anly 199,

Under the category of suis or proceedings far an ader or inundion arisng aut of mer td
relions w eeasbwas 9in 1988 and as high as 58 in 1987. The n umber of cases disposed,
however, waeasbwas1hn 19838 ad as high as 14 n 1990 Thus, te patenage of dgposas D
tetd nte aegryva ried betv  een 8.7% in 1990 and 33.33% in 1989. The decisions w ee as
low as 21.4% in 1990 and as high as 100% in 1989. | t was 80% in 1991 There w ere no cases
dsposed ether by fecondeion ar any i nfavour of w omen dur gtefivoy esk. 1987 and
1988. In  the subsequent years there was only one case each reconded which wo rked out 16:%6 in
1939, 72% in 1990, and 20% in last year 1991 The quinquennium ave  rage of percertage of cases
deakd n fav ardw omen was 40.3% and percentage of cases reconcled was 8.8%

Under the Category o SUks o proceedings for maintenance,  tetdn umber of cases 1o be
handed w ere 85 n 1987 and t gr adualy increased 10 1435 in 1990. Thetddn umber of cases
disposed dur mgtspe iod was 133 in 1987 in conrast 1o 416 being the highest in 1988. The
perceniage of cases n which dedsions we refavaringw  amen under this category was ufo rmly more
ten o ndtey eas,m@ thkln 1®iwas 983%. As  regards the percentage of cases
dsposed by way o etHnis snteiwas asbw as 281n 1990 &s hih as 441 in 1991
Whetwas budebe atev emetingr  aning Manenance o over 9% of w omen in the quinguennum,
iti showeve, urforiunae i doserve tet the perceniage o cases gr aig herim Maintenance from
asbw as 123 n 191 ad 46.7 n 1987. The ann wWHave rage of perentage of cases dedded durig
quinguennium was 25 n te case of deasors favauring w omen whie it was 164 in the cases
decoked through recondistion.

Under the category of SUis o proceedings i rektion © guardanship of and or ausiody of
pasn te o n umber of cases 0 be handed dur ing te pr iod 1987-1991 wes tebw estbayg
88 n 1987 ad the hghestbeing 51 nthe y ear 1990.  The percentage of cases disposed of under
s gy va ried between (iom) 261 in 1987 and 622 in 1990, h heeatdtefey eas, tle
perceriage o dedsons favouring w omen were 86, 63 ad 596 n te remang tvoyeas, tee
perceriages w - ee 431 and 311 Besdes, te patarage o cases dedded hough recondeion anged
betw een 000 n 1989 and 11.8 n 1988, Dur igteiey expy oodonanan  wHawe rage of 624%
o the dgposss w ee deakd nfav araw amen whie the ave rage percentage of cases recondied
was as bw as 49 any.

hatinbtefe Seco ofe: oo s of cases dsoussad dove, teeaefew aher calegri s
aso which ae nat dsoussed here. TdHn  umber of cases Bldg d e Es b aoely danva rdd
betw een 2674 n 1987 and 43314 190. The n umber of cases dsposed dur rgtspei adranged from
542 in 1987 10 1408 n 1990, The n umber of cases deadked n fav ardw omen was 3651987, 928
in 1988, 886 in 1989, 1068 in 1990 and 422 in 1991. Thus the perceniage of dedasions favourig
w amen au o od deposd dur gtspr tdva ried fan 673 n 1987 © 759 n 1990. On the whoe
698 of dgoosals dur ing this quingueium w ae dedkd in favar fw omen. The perceniage of cases
disposed by way o iecaEn was te bw esta 68 d ol dgoossb n 190 ad t was highest
N 191 being the 24.33. The ann wHave rage peeniage of recondiaion was 132
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Treifo rmaion gven in aove paragr aphs can be consdered as an evidence of Gender J He
rendered in Bangalore Famiy Court S. Besdes,n teF amyoousd Madtas adJ goraoien
ke fered that gender justice being rendered as the r ae of recondietion n those corls onan
average i as high as about 50% in Madras and 40% in J gur.  trmay aso be conoumrenly noed tet
te cours & Medras andJ gur  akhohwih regaed D te pafo rmance ot the cours s0gse e
the speedier disposal of cases. Moreove r,tseev atbf  ocus here that in Madras when the
Metropoiien Megistr desw eeddh  usng mantenance amou, it was about Rs. 45000 o Rs. 50000
per month but &F amiyCout sstaedbirmimilesr BENDRS. 200000 in 1989, Rs. 300000
in 1990 and Rs. 500000 in 1991 and was a0 being deb usd dedyotew omen and chidren.
The Pr igeJ we heef ebstatepr possiuiness of the aders pessed in these cours are moe
about the persons concer ned Hence, uder Chgger X Or imindl procedure coce | manienance s
adered dieding the hushends © pay mainienance amouns o wives deseried and dscaded by them,
adequate sieps are being taken 1o reaise the maintenance amounis fo rm husbands and to payte
same to the persons concer ned. This s unque adev ement of the Madras Famiy Court

f,GenderJ e, B aseessed Qe ely then the basic issues which need 1 be consdered
ae(teaessDjaER by W orenie. i ntemsowomen ha vigdedamess D e D redess
tegr  evawss nsadive famly dspuies, O wete te aurs ae deddng the meatiers as per
the wehes df e w aren lges ie, whae a coue s nvo lvedntee d erent calegory of cases
Ods ace ) manenance and (3) custody and access of chidren, whether n these type of cases
teJ udge i dgposng the matiers as per his own conv enience, ar as prteanv  enence of the
liticats. The J udge may fdtimonv enert 1 dgoose Gases 1eding D mananece as it Bkes s
time compared 1o the aher two calegor ies wheress te igat w abke the custodylacoess metiers
reking o diden ae deaded fist and the coursdlas may gve emphasise o F - amiy Sadkri ty.In
s poeess o por iisaion of BUes there 5 a need at be a consenaus anog d he ados n e
system.  These ssues ae quie diicut © be asw eed safadori ly, i twoud not be apt o meke
generd  ddemes.  tgtntsepalbam n te grerd dlcbbea v dte aurt stdf
tow adcs s ngged adw amen ipps n et iada. htsmegad angpagr Be ssLe Whth
comes to my  mind s whetheraw amen ligart, who s congianly nimiceied by | awyers pesence n
teaurt s, ad pus wp wih the humiaing court exper iences, Wi be acosrane wih ar dea
o gedler jueie evenf teaurt dedEn goes n her favau? Thennts e Itk ‘means’ &
wds B8  aeeqaly mporiat © render gender Lsie.

Ref erences

1 Seciion 2 of Hndu Mar e A, 19%.
2 At 153 o te Cosllin o Ida,
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XIII. SELECT CASES ON GENDER JUSTICE IN

FAMILY RELATIONS LAW
— NuUJs

Rajendra K umar v . Kd yan 2000 AIR SCW 3537 (2)

Valy dedpindadtiby wdow o her husbend. h the asenee of auhari tygiven byte
husband, such adoption by the wdowshva lid

SPJnv .Neemaldan, AIR 1992 SC 24

Aedggady aecong moudksda ey tewfe had secured an ader against the husband
and enered the matr imonial home.  The High Court dismissed the case when the husband appealed,
tcdteeaty a fadoke capue o the pamess and assr  edtette curt amadbwts
leatyeven n the name o feminam as a vindcation far tea ud teamen o the husbend of fo r
the poedion of te deser Vg

ShaldaP awveenv . Hyder A (1999) 9 SCC 544

Tadg nb corgderaion the dgeds and reesors far ereding the Musim W omen ‘Padedon o
RgisonDv  ad Adaswd as te pearbe ard te pbn bBrguece of Sedn 3t can nat be sad
thet the Muaim W omen Act in any way adv asdy o eds the pasord righs of a Mudim dv orced
woman. No wheehte Adbstpovid tetter ghs whch ae aorf ered ypon the Musim dv orced
vife under the persord aw are aggr avaed

The e Yoesson ‘tr gkt per of dodmtbes 1 ¥1sp: g ued as oy dur g tet perid
butdobdhbee xaodiadv oced Musim female enters into remarr Bce.

Padmaja Sharma v . Ratanial Sharma, (2000) 4 SCC 266

Thebw oodedfor e Hdus ae ae 1 be reed in conundion wih ane anoher iness coniex t
aoriraicicaes defniion of w ords maybe  lied fom any of hese Ads n ader D nerpret e
provEn of eny oher Ad

Suresh Nathumal Rathi v . Staie of Maharashirg, 1992 Cri LJ 2106

IdLion d marege s te ve ry foundaion of avisation, In our common e Xperience minor
fidos whch gt ety eibdy upios ae regly the wear and ey of te w ectd Fe. SHiy
dmar e bag i te neest o indvidl e, famly and socety, the spouses be dow el bf aget
thar differences and lead ther mari td | ives.

This deason margnalizes concern for lesser degree of mair mEla wy. Pesarv dnd
marr iage presumes r igd gender 1dkes. L5 100ed n hdkenv aes and ove  riods the w oman in the
Harishc handra v . Sae of MP ,1987 Cri L1174

Excessved kg doss ndamaut ata wdy. Deoccased wife  'siedy badie b her hgards
hetis.

The aoohd rebied videne s e xcused.  Miggies the man's oy
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Sharad Bur dhi Chand v . Sate of Maharashirg, 1984 Cri L) 1738

We depri ved of husband's company, hussands behavora wWHwee xtremely unhappy, ds
winf  our months of marr ege by  consuming poison.

Non gppredaion of the wife 's predicament by the aourt
PubtR osecutorv . Tota Basa va Punnaiah and other s 1989 Cri L) 2330

The deceased might have comited Suidce de b & age domesic quanes in te ot famly
and herown e xeme serdv eness, senimentaism and the aocused cannat be b bred fa  t®.
Under mines te ads of Wy addisteb lame onthew  oman.
Arab Ahmediah Abdulla v . Arba Bail Mohm  una, AR 1988 Guj. 141
“Reasonabke  adfapo viaon of manenance’ sblke ped btewe. The par et inended
oD tdtedv aoed wie gets aulidert mears v ehood dler e dv ace ad et e s
town  out on the streets without roof on her head and any means of sustaining herself and her
diden The wad ‘powEr? isef indcaes sometig po vied n advance for meeting some needs.

Praibha. Rani v .Sug K umar, AIR 1985 SC 628

It cannat be sad thet ypon eniering the mair imonial home the o whershp of Sr idhan propert  y
o maried wamen is paoed in the ausiody of her husband or in awss, evenftew ee b be 0,
tey woud be deemed © be the frusiees of the same and rern te poperty 0 her when demanded.

T. Saegthav . Venkatasubbaiah, AIR 1983 AP 356

No podive atdex abef owed upon an unwiling person because nathing can conceivabl y
more degr ading t© human dignity and monstrous © human spri ten b st apasn by bgam
dtebwba podve sex a

SargRaniv . Sudar shan K umar Chad dha, AIR 1984 SC 1562

Sedion 9 of the Hdu Marr e AdsdUra vies te Coslin trmay be borne n mind
tet anuA rgt o te o et B T ight of husbend o e wife  the sooely 5 nat merdy a
qedlue o sale. Sxchar gterheatnteve ry relion o te mar e,

Bakulabai v . Ganguram, (1988) 1 SCC 537

Hindu Marr  iege Ad does nat provide any [ergly for such mock  mariages.

The Supreme Court made tis remark wih respedt to second marr Bgsie.  vod mariages.
Yamunabai v . Anant Rao,  (1988) 1 SCC 530

The vidm of a second 0 a second marr e s d el bany maintenance or matr mordl
rdid.
Bhaurao Shankar Lokhande v . Staie of Maharashira, AIR 1956 SC 1564

Trebaef adt of a men and a waman Mg as husbend and wife doss g, a any r&e, namgy

g ve them the saius of hushend and wie even thaugh they may had themsaves at befoe te sooy
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as husband and wife. hadxropovetatey w ere hushand and wife it 5 nrecessry b Sow tat
moath the marriages w ee ‘soemnised acoodg o te Bw applicabke D tem

Aka Bhaskar Bakre v . Bhaskar Bakre , AIR 1991 Bom. 164

Matrimonial Home 5 not necessar iy the house of the husbernd or the house of husband's parens.
k 5 the house where husband and wie ae e H per tas ad te wie hes an equd sayn temelyr
dder g the pce o ter marr imonial Home.

Githa Harharan v . Reser e Bark of indig, JT 99(1) SC 524

The use of the w ad ‘&' n sedion 6 of Hindu Minor ity and Guardianship meart that the
maher coud nat be the guaden in the F dredtef arer. The Supreme Court  rued tet ‘hte
absence”d  tef ather the maher can be te natrd guaden even dur gtef dredtef dher.
The udgement ol rears the pri oisdin o guadandp.
Jor den Diengdehv . SS Chopra, AIR 1985 SC 935

Suggested that a time has come far terev  aindbgHUE DO \kfaa ufo rmbw
o mariege ad dv oce.

Nalini Ranjan Singh and other sv The St of Bhar and ather § AR 1977 P amna 171

Carsivion o Indg, Art . 15 Bhar Land Refo rms (Fxaion of Caling Area and Acguistion of
Surpis Land) Adt (12 of 1962), S. 2(ee) (as amended by Ad 1 of 1973 po \En tvikve d
At 1h

Wilei ti st rueta ude the Midshara Schod of Hindu Law eve ry copanane hes an nieest
i the coparenary poperly fanbhaever e when he hes been begotien, t 5 nat comedt ©
say that a daughier is a member of the coparcenary ha vwgany rgthk aeni even n respedt
dhef aws  sdfaoquied popert y. BEvendercomrg o f orce of the Hindu Successon Ad, 1056
the daughier s mergly enied © a shae in her paert's property an per inantsahadesh
No famale can be ooparcener under a Mitakshara | aw.Bven S. 6 o the Hindu Suooesson Ad, 1956
fecngies tis wih an exagaion n he Sgpe o povieo haeb reed wih te exdarein This sedn
makesi dear tet ts Adt does mat infee wih te o T ights of thase who are members of a
Mitakshara coparcenarye xxtotee attateauestef emale hers and the daughier's son
gadied n dess | o he Sdhede a sae n te nieest df a aopacerery n teev atdhsdsh
by nrodldng e aonoet of a fordl per ion inmecieily bef ae his death ad e car vigatd
hs doat in he copacerery poperty as an et cee. tam howeve r,kesdteaf emake her
ar a meke daming through her spedied in Gess | of the Schedlie hes any agAndr gtnte
coparcenaryby  birt h Alhough a daughier can be member of a joint Hindul unovided f any, e cama
ke gven a satus of a coparcener n a aoparcenaryeven afier the commencement of the constiution
dih adtebysfama e sdbar ad te cordliord inhiors corered in Art .15
Theeaeva roasf  adoswhich sandon thet whe a son may be a member of coparcenary; dauger
mayrd As a necessary  acry i tfo llowstetteve ry same reesors which iy the disr imren
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betw een a son and a daughter n a coparcenary aqyywhf ace b any d&ckan tev dydte

mpugned Ad as being vidklive o Art S 1)] Treddind farly i nS. 2ee) cana be consrued
asbemx areamgo daughier who ought o be held enited 0 dam a seper eeutfahadke
any mgor son AR 1974 Punj & Har 162 (FB), Rel an Pa ras8A 9

NR Radha Krishna v .N Dhana Lakshmi, AIR 1975 Mad 331

Under pr - dne Hdu Law, a Hduwie 's g diy b her hudoand 5 © st hesd doederly
and 1 reman under his roof and protedion But ten bgidive enadmens ke the Hnou Mar  Bege
Adhave  made considerabke ineds upon the unguddied r ights thet the Hindu husband pre \VoLgly
epyed ove tewie. The Court @mdnevwe ry case when the wife witraws  fom the sooely of
the husband pess a deaee far etindarjr his agpid her uness Se hes done o wihout
reasonabke  cause. The windraw d flom the sodety of the husbend maly be meely ph  yad wihou any
nienton © shun his company, asn tsae, whee te wie 5 gainily enpboyed n a pece aw ay
from the husband's home without the least intention of den ying © her husband her sodety and
company.

Mrs SwargjGar gv.KM Ga g AR 1978 Dehi 296

Theresnowa  rrathHdubw regad the Hndu wife as having no say in dhooaing the
plece of mar imonial home.  Atde 14 o te Candiuion guer anees equally bef aebw  and equal
poedndtebw o the husbend and the wife. Any | aw which w  algve teexdsve rgtote
husband 1o deade upon the pace of the matrimonal home wihout consider ngtemer  bdtedin
dtewe w adbeartra rypAt . 14 ad unoosiliod for e ressn
Mary Sonia Zac haighv . Union of indg, 1995 (1) KLT 644 (FB

Divorce Ad, 18689, s J10There 5 no consiiuionaly usiiEb ke reeson for den ygar gtd
dssduin of mar Bepoteg iourd o a uely and deser moQr Enwes alone when spouses
bebrgg b d cheriegos ae gr aned dssouion on those grounds akso independert of adukery

Corsliin o Indg, Art s, 415&2

195



PARI- V

WOMEN, EMPLOYMENT AND
E QUAL JUSTICE



XIV. WOMEN, EMPLOYMENT AND EQUAL JUSTICE
WOMEN IN EMPLOYMENT
Rehana Jhab vah

Emplo ymert n inda m et be seen n e conextd tee xsEE divo ssdos dtewo rkfooe
— the aganised and the unaganised sector. The ogarsad sedor aoress o f adores and dies, ch
pubtad i vee, whee tee s a dear rebioep of enpboyer and empoyee  and where the bbour
laws are more o kess enforoed.

hhtewed tewo rkfoce, B 313 min (1994, NSSO fgures) of which any 27 mion,
about 8%, are in the organised sector. The remaining 92 per cert are in the unorganised sector.
Unfaireily, when s imneion agangt w omenntewo  rkface b deassad te foas 5 usEly n
te agarsad ssar whee nodt o e eSS ae av dgbe adnadtebws apply and are more
akbsaf aced Howewve r, heewe W oo ae manly on the unomanised sedor.
Pr ovision to Eiminaie Distrimination a gt Women in Emplo yment

The man Bw © poedtw  omen aganst dsor imnelion n empo yment is the Equal Rem uner am
Ad o 1975, This Act has been used in the case of some organised sedior wo rkers suocessily. For
example, tehlnAr ines hostesses hed f ought and won a case in the Supreme Court apd
dgrimreinin s vie condiors.

Animova tive povAndtsAdsteta thw omen's agasdon have been gven te powe r
DE @ss nte Boor artan ke dwo rkasudets Ad h ddebws tspowes ay
wihte Gove  rnment Ufo  riunely, here hes been o case ed undiy ts Ad for unoganised secor
w okes.

Women in the Waolk a ce

SHsfond aat souces yed of efent answ ers regarding this percentage, depending on
the method usad © adkedt e ifo rmeion.  The 1991 Census repors tetdwo rking popusion n
inda © be 314 mion, wih 286% ar 898 mikn, berng w omen. The National Sample Survey fom
18788 daes ar e dR3Ionru ra areas and 152% n uben aress. | fwomen workgwo rkyg
n adies cHed a5 tafl ae nduod tese r aes inoease 0 494% fo rru ra areas and 21.5%
for uban aress. Fd, teeae b d erences in estimates of homebased wo rkes. The Census
estimaies the number a 22 mion, whie SEWA edimees te tH a 20 mion wih 90% (18 mim)
being women (SSAl, NCW and Siiftung, 1994).

There are a number of sedors where there s ve ry | ow respreseniation of w omen such as the
tansport adpowe idHEs. The main sectors where w omen warkers are conoentr aed ae

1 Agibe, 2 . Faexy, 3 . livestock 4, Tetsade e pods.

5 Food and tobacco products, 6 . Consr udn 7 . RA Tr ade
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hddtese saios, women tend o be employedin tebw ed pad most merd teds, I:10]

the leest Eedal0gy. hagote, faexample,  women do nat plough, but egace n Bbour nenave
tdsauhast ansplanting and w eedng.

“Men and w amen dd nat aways pafo rm the same tasks how eve r, W omen do nat usualy plough
te ik, and men refuse 1 do cer ens. h Reesten tey Eisedtewo  rkddc Kydts,
which bu rrs ther hands, ow omen were the only ones ear nng Rs. fiveadayateb. Adhn
MadhyaPr adesh, Bhar and Rajesthan, wamen are the only anes carying fom 12-40 kgs. didad
fodder on ther heads eve ryday sometimes as far as 10 kms. Tsf aetakdnbsndfor home
consumpiion.  The w omen bri rgi tfatesrdamiwf etch on the gpen marketar fanter ader
usualy about Rs. 290 per bed The pls ekes them an ywhere from 46 hours a day, adar este
addiordl harzad of her assment by tef orest guards (SEWA, 1988, p. iii).

htead udn s, women do the hard wo rk o heed led car ying whie men are masors,
and homebased wo rkers tend gener dyokew omen whie men engaged in the same tasks wo rkin
wolkdgs af atreswh b ods. Faexample, mee g ment workes, wheher ssfenyed s
o wo rkes, d b meke hoher quely ger ments with better machines. Homebased w omen wakes
wih aooess 0 oy bw er quality machines make produos such as peticels which aie n the bwe r
pioed partd temake t. Sl y, empoy esdtef orest depar tment who are paid regular w ages
tend © be men, whie minor forest produce cdlecalrs are w omen.

Theefae, women ofien wo  rkin moe Boour nersve sedos wih e aoess  eday. They
w oknad erent segment of the labour mar ket fom men, ore tet s nva rebl yl owerpad Bt
w omen also tend 1 be paid less than men faeven the same wo rk. Some e xampes fo Ilow.

‘A tea plarigion n Mand, Hmeddl Pr adesh, was  the anly plaoe on the commission's aetr
where w omen repor  ted geling the same w ages as men. Bve  rywhere else men w eeex ning from 30%-
150% more than the women for the same tasks and wo rking hours (SEWA, 1983, P. i)

“The congrudion wo rkesafer de © iregUlr enydo yment, and they ae nog af eded durig
the monsoon.  Ther wage 5 Rs. 30 per day whie a male heber gefs Rs. 50 0 60 per chy fate
smerwo rk (CLEAD, 19%4p 20"

“The w ager aes in Naga Quaice Mieh Disr tbFRs. Dforwomen and Rs. Sfor men fo r
wedgt  aghiig 0 wigadhav ey  Whtepesatin ts s dauahfo ra farly

barv ive (CLEAD, 194 P B’

R e muneraion f a Wok

The Equal Ren  umer aion Aat 1975 spedicaly meniors et men and w omen shoud receve eqd
payforeqadwo  rkawo rkoftesamev de. Women'sw agesterd b be bwer thenmen'sw  ages
asseenfomtee xamples. The Report of the Nafional Cmmission on Rural Labour says, based on
three oooupetion wage surveys n seboed induer esfate per iods 195859, 196365 and 1974-79,
thet ‘teave rage daly money wage ear s df emale workesw erem uhbwe  tentoe d mee
wokeshddte Did i efodtetesarveypr ok, raggntebetpy iod from 40%
0 100% Tred  eed hes ended b dedre over tepr o Miyd labor, 1WLp 1B T

iformaton 5 suppor elby ddaonagr ialtudwaer  aes agoss 15 Saes fiom 197071 o 198485,
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hteexl igpeaodw omen ear ned from 51% to 82% of what men ear red TedeaHwed
very apparent, decreased in 1984-85 o betw een 57% and 93% of men’s agr atrdw ages (Ghaosh,

199

As quoted above thee have been some redudions in the w apd eenigs o menadw omen,
but s hes been manly due © hgher aw aeress eve I's. Where w amen ogaree te df eers &d

1o dsappear alogeter.
Assessment of  Women's Wok P a ticpaion Raies

There hes been shit n e mehods of ddia adedin by the Gove rnmert n the st ceas due
o underepar fgdw  omen’'s wo rk. The change invdred te ddnion dwo rk and the method of
invesigaion used by the census (Hiway, 19 Dwebteddindwo rkused @  xdudng unpad
productive wo  rK) and culural biases about w ~ omen’s wo rk women’'s wo  rk as housewves was
overemphasized A, Census En umer aiors were 100 reedy 0 acoept w omen'sown categor End
tawo rk as housewves wihout poang farfr ter deas aout her s, For the 1991 Census,
rdorms were inrodloed © comredt some o the prablems of capiuring w omen's wo rk in the home. For
example,a byrd eenceper idwas  used o betier document w omen’s seasord and iner miert
adks. The census now ads aboutava  ilddlityfawo rk rather than about those seeking wo rk. Ths
o Ler aew omen's sais n e Boor merket more acor &y, Fdy,a dusewas added D
the question about whether the respondent wo rkedadntepe vosyer.  The added dause ndudes
unpaid wo rkanfani/fa rmsahfary enerp ressnteddindwo rk. Ths wl inoeese w omen’s
e nte Bour f oce sncem  uhdte boourf as n s uped caegry Hway, 1901

Due o this shit in couning methods, here hes been a dene dage nte f emale wo rkface
petienree. Tre Allnda Rura | WFPR increased by 14.96% betw een 1981 and 1991 due o ths
change in acoouning. In some areas where there was a campaign byw omen'sg mys b ggw omen's
w ok n te the census, t e WFPR showed an even more subsianial increase. Faexample,nte
Knechdsr ddQpat where SEWA made an effo  rtbanvess te new oouning approach, the uben
female WFPR increased by 14% for  main workess (vo  rk more than 183 da sy ea) ad by A% for
margnal wo rkes bew  een 1981 and 1991 (Hiway, 1991)

There s no reffrement age or pension in the unomanised sedor. I the agarised secor here
stegindPo vidert Fund or of persors. Menand w omenbohocor te83%dtaex nngs
towadsaPo ot This peren, urke aher benelis anly aoorung © e widow, aemyabl e
o the wdow or widow er. This provison recognizes w omen’'s rde n the economyby aooeping thet
w omen Wl also aoorue such bengliis. Men are no longer the sole breadwinners. (SSAl, NCW and
Siug 1999
Matemily Benefils

There ae no pro \Ersfa el riykave. The Mater  nly Barel Ad ex i ¢ sfor ogansed sedor
w okes, withn Gya measitoov  as ks ten ae il dapacat d e saEs female labour
face. Theefae, smebdevwe iti soryfaedad qppat t ofemale wo  rkas Hway, 199 Sudes
havedof  ound et even in the agansad sedor, teowe rage of Maer ry Baneds B good Ths
sdevdaatf ados nduding the empora ry ree dw omen's emplo ymen, poor enf oremernt of
te Adadw  omen's uwgesbftfo tar Ob. b esimead ta aly dou 180 dte
w okfaoe B ov eed by tedsiorypo vision (SSAl, NCW and Sifiung, 1994).
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Recenty there have been some attempis o reach mater ny benels © unogansed sedor wo rkas
invarous sges. Faexample AndhraPr adesh, Karnataka and Guara have mater nly berelt schemes
ocashpa ymestoagr atrdwo rkes. ThreBd W o0 rkes W e Ifare Fund Adt also provide matern ity
beret 0 ldwo rkes, as do a number of boards such as the Cashew wo rkes,awo rkers and
handloom weav es Boads n Ke réh

Orly derssd dw omen dur ngmeer rykaves pdded by | awtachisdorenpg ade.
In many cases women oy begn wo rkig der havig d her dblen (ogarissd sa) | nfad, many
mar edw omen workes in the omganised sedor have undergone a tubectomy and hold documents
povgtsfa d. These documents are then shown to employ asbpove tetmeler  riybeebw
nat be requied (Hiway, 9% Thusten  umber of women requir g meier  ny benels 5 meck sl
Anather way empoy  esaw idofferigmeler riybaessbhealyenoa rywo rkes. | fwomen work
kess then 160 daysnay exteyd ot ouely far berekls. In some cases, women have wo rkadin
ore pace far 545 years but ay on aemora ry bess (Hway, 199 Demsddwomenondd
theseg mudsisve  rywidespread in the unorganised secor.

Women' s S&f ety and Healh a the Workplace

There are a number of ws © pouedw omen's hedh ad safety in the agansed sedor. The
man aea o concernsw omen’s empo ymet a gt The F adr  ies Ad, Peniaion Labour Ad, Mines
Ad ad te Bd ad Cger W o rkes Add e et dos an eno ymetofw omen dur igtergt
(SEWA 1989 Wetisheeved thet nght emplo ymert s oar med b te hedhddwo rkes,
olyw omens night wo rksesiad | fwomen are towo rkarmgttey mwthe deadt ansport
adfonwo rkinady besue ter Ady. febom whek etnmdtew omen alone are
responsibl  efor househald tasks which m ust be done dur igtecay ~ Theef aeteydo nat have te
same opport wityfarestdr igte day as men have. Ths shaud nat restr gdw omen's emplo yment
choces, togh edidodsrve impove recognion of w omen’s heaw wo  rkioad and pave
the way for a more equigbbwo rkab uionbetwv  een men and w omen.

Ancther area of concerns tear ygdheaww egisbyw omen. Theeaeva rioshws
et dgw  omen fom such aciviy. But in the unoganised secior such wo rk i sve ry ofen assgerd
bwomen because there are few pro \Hrsfor e wo rkploe hegth and safety of unoganised sedor
w okes.

The F ar s Ad 1948 hes a sAiory o \Enfa qedes nfadr ies employing mare than
25 women. There ae no bwsfar the dhiden of unaganised secior wo rkes,loweverave ry hried
number of aedhes ae run utrte ScH W e Ifae boads.  Vdray Agendes such as Mable Creches,
taorwn a nurber o dd cae cernes far tesewo rkes. Howewr tetaosav &bl dadbae
N the unorganised sedor are ve ryhried

Ruad Women

Ote @B minw orennthewo  rkig popudion 9% ae ru rdwo rkes. Ths amounis o 808
minwo  rkers (SSA, NCW and Stitung, 1994). Because of therr stong represerniaion n the Bbour
foce, impoved economic poices, greater economic oppor tuniies and support mechanisms fo rru ral
women wokesaeve  ryimporant  the economic dev eopment o ida and s famies. | nfeg te
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Natonal Commisson of Rurd Labour hes deermined et eve ni nfamies wih a ek earre, t rewife's

€ A bunig lestr ten tet of e husbend and oo bues moe o the gererd ot
dtef amy, affedng sudh things as heath and nu trin(Mey of Labour, 1900)

While India does recognise w omen’s right o oganse safhep g roups and par  geen
coopera tive,femov  ement has been only some whet suooessil Tesdebteb uealr ayhwo |ved
irfo rming such groups, making the process complex and time consuming. P oo kadadp ad a kck
d't raning and coopera tive educaion f adies ae dher dedss bw omen’s i nvoMment. Even wih
these pob  lems, women'spar  oein naogpera tivesadten umber of st yw omen's coopera tive
have noeesad F rom 1987-1991 w omen's cogpera tives as apatat d od cogpra tives inoeased from

14% to 1.6% (SEWA 1989).
Women'’ s Sekhep Gr oups and Cooperatives

Thee ae df erent types of w omen’'s coopera tives and ssfheb g ousinru  rdith Dary
coopera tive have done we Ilfawomen wo rkeshru rdaess. Theyhave i nwved a pre coopera tive
phese of dev  ebpment induong raling on g 1oLp ageresion anng inpus regardng Wo rkgwh
gty anmasandv e my d6. Other income gener aing coopera tivesand g royss ae ason
edenru ra aess, ypr elbygpve rnments or NGOs.  In some cases there have been pob  lems
whakckddoefa tew omen regarding the income gener agpagad These proeds have been
dedded by e agarang agey, mearig tee s abckdper fienby tew omen. SHhehg roup
dencky edpaoudsa  vsadaaig ous. These g ousae s fgom dqc KWasw omen
aeb ypassed by fo rmdfadirdlbsntedti bun dfaett Mogt dfen these Loan g roups
are managed by  the wamen, wih anly srt up syport  given by oulsde agences. O adesd
women's sieghg oS ae aganag o demand beter Viege fa dlities, poesig agad the poor
treatment of w omen, fundr  ayfo tecorsr  wdn dvle dis, proesing aganst dowry
payments, workirgfar eqd pay farwomen and sar ting dscussons about meke aocholsm (Wo rbd Bark
1991).

Wheten  umberofw omen’s ooopera tives ad ssheb g foUps are naeasing, SUppar e den
bywomen's  NGOs, ten umber of these suppor tgapissdad | fwomen's oogpera tives ad
g oysaebe xpand 1o ther poientia, these NGOs m Lepnf aees D hep develp aher
support  NGOs f ousdg ther wo rk on women.

Marketng F  ades

Based on a report by DWCRA (Dev elopment of W omen and Children in Rurd Aress), a
government progr  am, mark eing poduds B ot e pdo bEmfo rru rdwomen wo rkes, poddon 5 moe
dapd lem (Kashy g Income gener dgpgasfaw omen are inceasing. This means there are
mae poducs © Oppor Lriss b H goos ex igsi nru rd merkets as we [l asi nru rd and uten
faswhthbrig ige n umbers of people together. How ever, te pdo kEm s n ssedn g de
prooucss thet are mer keizbl e. Ths requires some research ino both the need of local consumers and
whet aher pogeds n the area ae manu fari g Dversiing local produdion so thet enough demand
exgsfadbern an appropr - Be noome s te key © tee pgas SUCCESS.

Other repors dussted edt of mass produdion on mark edhgopxr  trsfar sfempoyed
women in the unorganised secior. These goods, whtebwep es ard belier qLely, Sueeze
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women wakes au o the merk eling chain, making them move [geececy ate jobs (SEWA 1991 n

some areas where w  omen f ace market  poce dsx imnation and nimickiion, they have demanded
separate marke  tsfor ther goods and stor apf asad odable rents (SEWA 198

Whie agr aiee Xension sysems e dntdhtey ae nat desgpred © diedly reech w omen.
Ifa d, ‘most of them do nat reach w omen. hgr abe, ewntouhteb Kkdagr  ialtudboues
aew omen tey cgtebw etw ages, dong the most monotonous aper drs. Yatee Xenson sysem
bypasses them (Azad, p. 3).” Thskck of a00ESS Mitors W omen’'skck of a00ess 1 most resources.

The mostly mae e xeren S5 5 mt eldetin po vdng tedincd servicess b w omen. The
sysem needs modiication i w omen's ati buosntear iadtud sdr s b each e poere
Tswhkebtebed ddd i maiyow omen in agr ole.

One modicaiion thet hes been r ied wih mixed resuls 5 he adbin df noe f emale e xerson
waokes. This canwo rkbapatbu ae the early sages of such progr ams are often donor
suppor &l terbgrun success depends on gove rnment support which hes been Lkew a rm (World
Bark, 1991). Ao, tsdarentessemsalypy prera |. It does nahing 1o dnange the whoe
phiosophy o teagr wotrde xtenson system. L rdaniegr aied modicaion aff edgdf.

Fdy, sbdaarweydtee Xenson sysem and agr e aocss ItHs sbes have der mined
tdoegd aegy W it wo rkfadaesdhhafa dw omen n oder o improve aotess
extenson s wefaow  omen (World Bank 1991).
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XV. GENDER JUSTICE IN EMPLOYMENT

V. . gannathan

“Wokéata It ooul ives. Palaura]isteway h wthwe meetneeds, aesew eh
addgi  bue resources. L5 asue d pasad by ad idliol | that sod sals ad

The above saement which fnds a pace n te repart of 1994 Commisson far SoHJ  HE
refor Publ i cPdicy Research, London s truefor menasw dasw omen. Bie xper ience has
shown that wamen in te pest have beendsr  imreied nte ©Hd denyb yment. ts bagfe It by
several feminsss thet because w omen have been dened aooess o pad empoyment on the same erm's
as men, they have af eddfr wderdsadv  aniages than sy tew apd  eenias which gopear
nte eqd pay sAFCs ar n e gess caing hempering he pospeds o pd essonadlw  omen.

In relion o the emplo yment area, w  omen have dogy rased terv oice against gender
o iren part ialaly,ntetlder uiment, promaton, w apr désfaw  omen, matern ityrgs.

The induson of w omens' rgknteda terof humenr s b releded n te ppssg o
Convainan BEhirein d Al Fo rms o D mnion Aggg W omen in 1981 (caled CEDAW). Aoy
whts, fecert ol decsrs n he aea of enpb yment and profession concerning w omen have
also brought the gender issLe D the oanre Siage.

Tremndptdtspgarsbr aectedev dpmatdbwi meeshv  dvg ganokr BUes
ntelddamnb ymetand pof - essn ane goes through the dedsions rendered by the Supreme
Courtd  indafom Mathurab Vishaka, one can discern o sefs of cases of in which sex
dor mEnwas daleged befae the Apex CoutThere w  ere cases where women chalenged cert an
russ,  regubions whch pahidied empo yment of women and n another set of cases we fdtef ocus
bagonr  ues, reguions whith teaied w omen pref  aerdy.

Gender Equality

Atk 14 d te cordLion g aniees eqLially bef cebw  and equal proiedion under the law

and i pohbis unreasorebke defdan The Supreme Court hessdtatepr ingoes under iy
tegearaiee d A tt 4satatesrer usdhw o be gopcaion © d pasors wihn

hobn i tay o that the remedies shouid be made av dbeD tem irespedved d emences o
aroustances. i only mears thet d persons simierly doumsianced Sl be treaied ke, bohin
prieges coferred and Edlies nposed. Equd ws w oud have b ke gyed b d nte same

duation, and there shoud be no dsr imination betw een one person and anather, fas ieads te
Ugeas meter o the legision, ther podion 5 sUbsanialy te same. (AR 1970 SC. 2)

Atk 15 o te Cordlion pdrids dor maononte g iouds d i’ race, e, sex
ad e dht hl ti sArtel6tespt ialaympot  at fawshofar as dsousson conoer g
sexdsr  imnaion n the maters of enpo yment.

Faabgimew omen weedr  imeied n maters of empoyment and t wa sfet tet gady
eqdy drafdsthateven a the hands of juoes. Thet in the pest ucges dd nat concede
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that menand w  omen were equd B we i letraed fon te fo [lowing ooserv  dosdJ wel aky
of United States Supreme Court in Badweas. |llas :

“The reiurd and proper imidly and delcagy which bebngs b the emde sexe \Hyubkt
for many dte cyebs dalfeTre amourt destiny and misson of w amaebilte
nobke and bengn diices of wie and mother. Trestebw o te Qestr. 7

In 1961 United States Supreme Court yhed abw placng wamen on the ury kayftey
mece spedd request ad ths was because ‘aw  aven s A Iegaded as te e o hame and famly
ife. ” @spibyd wie Hr Bnin Hoyts. Fr idg 368 US 57).

harouty the Supreme Court by i tsi nepsandAr fdes 14, 15 and 16 hes coniemypieied
gresly © ersue SUsanive eelyotew omen h matiers of emplo yment and a newjri grudence
on gender jusice isef hes been evo lved overtey eas. Wih the above noddon, | ow proceed
1 ded wih leeding cases on the sugedt by the Supreme Court

CB Muthamma v . Lhmd ith (1979) 4 SCC 260 — It was n 197 tet a serior Inden Faen
Servie Oler Ms. Muthamma approached the Supreme Court ape gerckr nequaly and she poned
atxeve ralrdesnidnF oegn Ser - viee (Reruiment, Senor ity and Promation) Rues, 1961 which
keed 10 she being denied promaion © Cadre - | of the Inden Faegn Ser ve. | twaspaedatin
tsaetatesdr ues of 1961 povided thet no maried w arensd ke efed as o r gto
be goporied D te ser ve. UderRE8QdtendenF aregn Service (Condud and Dsgpine)
Rues, 1961l aw omen member of the Ser Ve was requied © doan permisson o te gove rnment n
wri tti rgb efae her mar eBewas soemnzed|  tf ute povied tetaany ire der te mariece, g€
o ke reuied © e e gove rnment wes SEdtehef amiy and domestic commitments
week ey oome inthe way o the due and eficert dsdharge of her duies as a member of the
Serve.

The Supreme Court  dutcown  the above rues ante grourd thet tey videied undamerid ri gt
dwomen employ  ess D eq d tedment in metiers o pub ceb ymetJ wWHeKEmale r, Bmenied
ts:

‘Atetblehtsr tksndBedA tel6 fa mer ied meanhesar ot amared
w oman, aher things being equal, sands on no w aef aig  This misogynous posiure is a hangove r
o the mesouine adure of maneding the weaker £x fageting how ar Fupk for netiondl freedom
w as aso a betle agarst w oman's t radom F  reedom i indvisbl e,DbjHe. Tretaur f oundaing
faherdined n Ar ides 14 ad 16 od have bent ajd/goedvsas e d tHs humanty,
vz arw  amen b a sad reledion on the dsianoe between Corsiuion in the bodk ad win amn”

Arimav . Nar gesh Meerza and other S (1981) 4 SCC 335 — This 5 @ case of Ar Hostesses

damig eqpely. Catns \vie cordions n Ar inda reguions w eef oud b be dar mreryby
the Ar Hosesses and it was contended bef  ore the Supreme Court tet te Ar it iegLiOs hed

made a pro  veon thet an Ar Hosiess coud nat get marr edbef  oe compeing f aryeas o s e,
The age of rer uiment was 19y eas ad tis meant et an Ar Hosiess coud nat get marri gtilltte
apd23y eas. The regubios tapo \vidteisegtmar b ae conpeig fary eas
deve, she hed © reson and dler radig e age F 23y easigean ushersr Jveas
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amar edw oman, then she had  resign on becoming pregnart. | t wastrte po \oed tetfen A
Hostess surv  ive bah the above f iltes, then she coud coninue © srve unil dhe reach age o H

years. The Ar Hosesses dalenged d these regulaions an the gournd of e &r  inrein ad tet
srEpo visions dd nat apply 1o men employees.

The Supreme Court dd nat acoet the conienion of the Ar Hosesses n so faras teft
requiement tet a Ar Hodess shoud nat mary bef ae anpEn d'f aryeasd sy \ie b ooy ned
The Court dearved  tet hough Art id el 4fats hoeb dar imrein but nat reasorebk dsfan
Tresada  ide gopes where eqLeb ae tesied diferenly wihout any reasonable  bess and where
tedss o agy sdeveae ety d eathnprpot adgii  tegweed eert ks
dpy, seavueEms, | eave et ae niocbosd in of erert o dsdlr oSS, Arfce 14 canat be
dtracted  The Court hedtet ArHeessss fo rmasepar decExy adtedf  oe the doumsances
d (i)t emnaion o service on it pegrancy, (i) r etridon on mar epwh te it f ary eas,
adjealy dereta dy eas do not vidse Ar k4 onteg found of dsr imeim

Howewe, i nsofa as te rext eqiematie, an Ar Hosess 10 reson dller becoming pegrat
saner  ned, the Supreme Court coserved et e po VSN acoording o which the ser VEsd A
Hostesses w  ald sad & mineied on fist pegrancy s nat anly mant esly unreasonebk adaliry
bu arers te qely o uta irnessand e >hids reked despotism and s, tedfae, daly \iive
dafke 14 o te Codlin The Court deervedtette sadr ue amounts to compeling the
Hostesses nat o have any diden ad tus ineff ee wih ad dve rtte adery course of human
natue.

The Court dmexvedtetby meling pregrancy a bar © conin uence n srviee o an Ar Hosess
the Corpr  ation seems to have mede an indvidueized approach to a w oman's ph v cgoedy
anue  herempo yment even  after pregnancy which undoubiedly is a most unreasonable goproach
Tre rmein o s vice of an Hosiess under such aoumsianoss 5 nat oy a cdous and @ wHat
butan gqen it © hoenw omanhood.| ti sextemely deieszbl e, doetbterdosdadked
ooty ad g fosdy unethical in dsegad of d humen v aues. Regaxysntadddybuaed
teraud conseguences of marr Bge ad s animm usbe duadr Ednwri al ife. Anydidn
tadae, made ontheg  round of pregnancy cannat but be hed © be extemdy atira ry.

Mrs Neera Mathur v . Lif e Coparaion of indi, AR 1992 SC 392 — In this case the Supreme
recognized ter gtopi vagydaw  oman employee. Neera was apponted by the LIC wihout the
knowedge thet she was pegat Al g he pod de gyid far meer riyeve and when she
came back dewassrvad whate mination natce. When she questioned her ter minaion, the LIC
took the plea thet she had supplied them with the info rmation which had been sought through a
quesioraie fom her. The Supreme Court  Judges, d&r s te qesoreew ere shocked b fd
thet the questionnaire sought info rmation about the dates of the menstual cydes and the past

pregnancies.  The Supreme Court dsrved  tat such probes amounied © nv andi vagy o persn
and could not be made. Sretergtopasd by g aned byA 2l dte Godlin

ndded te r gtopi vacy and here the w omen’s rgtbpi vacy was  recognized Treifo rmation
sought n the inslant case by the LIC amounied to making indoors ino the pri vacy of Neera . The
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Supreme Courtcne  xamning the meter carellly thet the reasons faer minaiion of Neera was te

faededr  d@ngven by her regadig te st merer WHpgodwhavew o Suppress her pregnancy.
The Supreme Court hed tet she cold natbe b bred fa  gigf desededr  afion when she was
medcdy e xamined by  the Doctor who was in the pand appoved by the Corpor aonadwa  sfound
medicaly i © jon the post and the Supreme Courtgave diedion © e LIC © deee such adlnrs

nte dir aion and frely adered the LIC D rensiaie Neera serve.

Ms. Mac kinnon Mac kenzie and Co. Iti v.Audre y DCosia and another , AR 1987 SC 1281 — In
s cae a pdin wes BElby an estwhie employee of a company who dur ing te per od o her
employment was wo  rkig as a Conidenid Lady Sieogr goher and she conplained thet dur mgte i a
oherempo  yment she was  beng peid remuner anaterasksfav ouabk  ten those a whih
remuner dnwas  berg pad by the company b te Segr gphers o e meke sexin beth Hmat
fopfo  rming the same o smier wo rk. The peiioner hought © te aenin o te Gaurt tepovEn

of Equal Remner  aion Ad (25 of 1976) and refeared 1 Sedion 4. Sedion 4 o the Ad requie the

employer b py equal remuneration o men and w omen wake rsfor same wo rkawo rkdadre
reire. The Supreme Court & gl rgtef ads o the case and the po \Endhw, dlte

teder  imnaton betw een male Stenogr  aphers and the Confidential Lady Stenogr apherswas oy n
teg rouddsx and the empoyer s boud © pay the same rem  uner am b boh o tem ileadve

of the pace where they w ere wo rkg uksis down tetthew  amenaemtfio dotewo rk
of male senogr aphers.

Ram Bahadur Thar (P) Ld, v . Chef Inspedtr of Parsions, 1% @ LLI20— Thebace
under Mater  nty Benet Ad; 1961 A w oman waker employed by teP ambanar Tea Esae daimed
mater iy berekt under the Meier iy Berek Ad, 1961 But empoyer ook the sard et e w omen
w oker hed aduely wo rkedfor 157 days apart fonf o hef days dur ing 12 monthly immediately
pecdg te dee of dave ry. Underte Ad te eddy b dim ey beret 5 160 chys df adlll

w okig h te ebEmat The Kerala Hgh Court tigmoede Xdereion © Sedn 5 @ d e

Adwhchpo  viedtete pr oddr igwhchaw  oman waker wasked dfdr ing the 12 months
mmedaely precedng date of e Xpeced deve  ry shoud ako be tBken inb consder dmn adir e
der eldg noe o te dsarv aions made by Supreme Court i nB. Shahvs. Pesdg O, Labour
Court,  Cambeioe (1978 () LLJ 29) et :

‘Compulaion of meter riy beret hes © be meck far dtedcays indudng Sundays ad e days
which may bew  ageless hddays compr sd n the adld per iod of absence of he w oman e xendng
b Xw  eeks preceding and induding the day d He ryssanfadteday sfadgwi i
w eeks immediatgly fo [lowing the dayd e rythesby esur igtatew oman worke gasfate
sdpr  iod not oy the amount equaing 100 per cart dfthe w ages which she was pe ey erng
intemsdS. 3fdteAdbu aoteaddtew apsfadte Quthys adestday sfa llimg
whted aresad wo pr iods whichw  oud uimeigly be codudve © tergessdhchtew oman
woker and her employe r.” hed tet e Veher riyBad Adw have ble gvenirr pregion whch
wal awestepr  pose o the ad and theefae rgeded the coniention of the empoyer and held
taetew  oman waorker quelied hesef D gt meier riy beret .

Omana Oomen and other sv .FACT .ltj 1991 (2) LLJ 541 — Ths cae s yetadher e xample

dexddr mnaion n emao ymert F AC. T. L, erpbyed n unber of P oG aduates n Chemisry
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for the posis of Aendart Oper ans. heydtoe ssadw ere aked © udept  argnte
Companyaapoddtesy eas. Tret  ainees compr  ised of baoh mekes ad f emales. Much befae
thet ramgper  dgtove r, fivemeer anessw ae aosabed as edrias der aniner rde xamination
berg held far tapr pose. Tref emeetr aneesw eeexduod fom te ner rde xamination only on
teg mudteteywe refemales. Consequenty te f areetr aneesw ee na absobed as iedndans

uke  ther male counter part s. The matter was tBken into the Court adtef emale employees
delenged the dedson o the empoyerin mpr  migtemiom eldg te iner rde amingion oy
because they w eef emales and contended that the said act of the employer amounted to sex
dr nenvHedA tt4adls The employer Eedantepo \ENnd Fadx Bs Ad, 198
whichpo  vided thet no wamen sl be requied ar dow ed b wo rkhneny fadrye Xoept between the
hous 600 am. ad 700 pm The Kerala Hgh Court dg nole of Sedion 66 () ad in per (1334
the povieo in the sad sedon, cae D the condueon tet by virted S 6 O dteFadi s
Act the Siat Gove rnment s enied D elx e r igour of Sedion 66 (D) so as 10 enabkew omen
employ eestowo  rk between 500 am. and 1000 pm Thus, deargkrigtepandhw, t he
Court  hed tet nonasr ndf emek raness as edidars enidy on te bess o X i sviddive
dAte 14 ad 15 o te Cadiion

Vishaka & Other  sv . Stae of Raasthan & Oher S (1997) 6 SCC 241 — Trehchpri  ai tygiven by
the Supreme Court oeNoe BLe, leeched b g ious moments in this land mark judgment and
uimeely Id 1 pes Sig of a legedion by the per ment againgt 2 xd her  assment of wo  rkng
women.W omen's Rghs ad in per touier gender equially came 1o be induded as an impor rt agoedt

ohumenr O6. The case centered on gang r ge dasoHEwo rker navige n Rggeten Seve ral
soddl adivists and NGOs. joined hands and moved the Supreme Court by way o Pubt haet

Peim sssy jdH v enton and prayedfar sibke metodks fa eddgtetrue ooncept of

gender equelly and © prev ent sexud her assment of wo  rking wamen in d wo rking places.

The Supreme Court speakdng throught Chef J wHeJ. S.Vermabd down seve rd popodrs o
lawdfar reaching consequence and this case can be consdered as a g et waleded n 0 faras

the subeat of gender eqLelly s conoer ned

The Court dearved te ‘Bach nodent of sexd her assment of w  oman at wo rigbe ek in
vickion of the ndemerid gsd ‘Gender Equiily” adte ‘Ritolie adlbert Y.l tisclex
vHEndter s ucer Ar e 14 15ad 21 o te arslin Ore o the logical consequences
d ach an inddart & ako te viockon o te vidi's fudemeniar  gtude A 190 The
meaning and conert of the fundamential r g garanesd n te Gasluion o nda ae o suldert

ampliuce 1o encompess d the f ads o gender eqelly nduding prev enion of sexH her assmernt or
abuse.”

The Supreme Court  f uther hed et gender equielly indudes proedion fom sexud her assment
adr gtowo rkwihdgiy whth B a usdy eogzed basc humanri  dt.The common minimum
lecpiemet o ts right hes iecaved global acceplance. Ih the absence of domesic iw occup yigte
fidd t ofo rm edeale measures o check tee \de xdher assmentofwo rkgw omenad
w okplaces, e coers o i naional convention and norms ae gnicat for the pur pose of
inepegndte ger anee of gencky eqLely, rgtowo rk wih humen dgny n Ar k11515
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9 (1) @ ad 21 o the Cordiion ad te s eguards againgt se e herassment impkdt theen and
fatefo  rm udon o godnes b adeve tspr  pose.

The dedsions rendered by our Apex Courtin tedovwe  menioned cases goes o show tete
Supreme Court  hes suck down rues, fegion whth ae dexrinretry and which have te cdour
o xd dex imination and deep concern o the Courto fesoe genckr eqLiely.

Through va rious dedsions, tejdey n our Country has ensured that there is no gender
neqLely beiv eenthe &xesn e meier df ento ymertand pof  esmadiher gsdw  omen hawe
now been brought wihin the broeder canvass of humen r gs. The Supreme Court i ni nepegArt ide
14, 15 ad 16 of the Consiiliion hes ensured thet compele gender stioe s done o w omen and in
a way our Supreme Court hes sown  the way b daoy  ned as o how gender Wl have © be
tcked and necessly of gender serdiv eness on the partd teJ udges. Ths sep waoud go alog
waynlringng about necessary St ansfo rmation in the sooety and deep siudy of the approach
of the Supreme Court o the gender ssLe would certainly ergbe teJ uddd Oficers 1o become
oender serdive.
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XVI. GENDER JUSTICE IN THE PROFESSION
AND JUDICIARY

V.S. Elizabeth

Law schools in the last two decades have seen an increase of women in the legal profession.
While there are no recent statistics on how many women are entering this profession, their numbers
are still few compared to male lawyers. The legal profession being predominantly male, we sought to
gauge the responses of women lawyers on what discrimination, if any, they have to face in the
profession as well as their views on the courts and women litigants in situations of violence. To gather
this information, Sakshi teams were asked to follow certain guidelines against which the following findings
are recorded below. The survey was carried out with 80 women lawyers from Guwahati, Delhi, Jaipur,
Bangalore and Madras.

Our Findings

I In the course of your work have you ever felt patronised, ignored, demeaned, harassed and/
or treated as an outsider?

Sixty-four percent of women lawyers related how they
Patronised 18% often felt patronised, ignored, demeaned, harassed or treated
Ignored 13% as outsiders in both subtle and apparent ways in the course
Demeaned 7% of their professional life. Such experiences included the
Harassed 1% following:
Treated like an outsider 8% . . N
Women lawyers are perceived as less intelligent and less
Al 17% serious than men - “They are viewed as simply carrying
No 36% out a pasttime.”
* Woman lawyers feel they have to “work a hundred times harder than men to reach a particular

level in the profession which is more easily attainable for male lawyers”; “There’s an expectation
that we can’t do it so we have to work harder.”

* The obstacles for women lawyers are not necessarily tangible but rather invisible, “more to do with
attitudes towards and about women as a whole and not just as lawyers”.

* Women in the legal profession are constantly up against “a brotherhood”.
* “I've known of women lawyers, especially at the junior level to be exploited by their seniors.”
* “Discrimination definitely exists between male and female juniors when it comes to pay benefits

and emoluments” or when “women junior advocates are often allocated less serious cases than
their male counterpart”.

* “There is a popular notion that criminal law is not meant for women - the one area of law that
seems to impact most on women’s lives.”
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ii. Have you ever experienced stereotyped expectation because you are a women?

Yes 47% Forty-seven percent of women interviewed have experienced
NG 31% streotyped expectations of their work largely in the form of what their
0 " : . . .
peers traditionally expect of women, irrespective of their vocation. These
No response 22% : : o
expectations were understood to include the following:

# Stereotypes were attached to notions of the “decent women” such as quietness, reserve,
conservative dress, and those who “don’'t make it a habit to talk to men”. Women who fall outside
of these expectations are commonly referred to as ‘chalu’ (a fast woman).

# Expectations of clients who are sometimes averse to engaging female criminal lawyers: “There
is an expectation that criminal law is a dirty business and only male lawyers are ‘capable’ of
handling it".

# Stereotypes which are veiled in the logic of ‘tradition’” but are really intended to degrade women
as professionals. Comments such as “don’t work too much or soon you'll be an old maid with no
one to marry” have to do with the kind of threat women pose as competent professionals.

# Women cannot be taken seriously as legal professionals. “Women are treated as these showpieces
who spend a little time in court till they get married. For that reason we are often paid less and
involved in less serious matters. That notion is also based on the assumption that the practice
of in law depends on long hours which is not necessarily related to the volume of work but the
need to be seen to be present in the office”.

iii. As a woman advocate, have you ever experienced physical or verbal sexual harasment by
judges, lawyers, court personnel, others?

Apart from general attitudes expressed above, woman lawyers had specific things to say about
more invisible forms of discrimination such as sexual harassment. Our survey indicated that 54% of
female lawyers reported verbal and physical sexual harassment from both judges and other lawyers.
The nature of harassment varied according to the court. In Delhi courts for example, such harassment
is referred to as “white collared” (i.e. subtle) harassment when it occurs in either the High Court or the
Supreme Court. In the lower courts harassing behaviour manifests itself as offensive remarks or physical
contact. Verbal harassment was far more common than physical harassment and lawyers were more
likely to be the source of the problem than others. Sixty-five percent of women lawyers reported that
they are always, sometimes or often subjected to, or have observed verbal or physical sexual
harassment from other lawyers. Approximately 20% of those surveyed identified judges as a
source of verbal sexual harassment.  Remarks from judges often include observations regarding dress,
referring to female cousel by her first name and allowing sexist remarks to be passed in court without
judges intervening. The nature of verbal sexual harassment experienced by women from other lawyers
included:

* Use of steretopyed role characterisation. This included comments such as - “a woman’s place
is in her home”; “what do your husband and children think of you going to work”; “women
advocates are here to mark time until they get married”; “the courts are too tough for women”
and “if you can't argue, then you're better off cooking”.
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* Sexual innuendo. This referred to suggestive comments about the ‘nature’ of a young woman
lawyer’s relationship with her senior. One lawyer disclosed how her “senior would gloat over my
dependence and never deny rumour of having an affair with me. The personal life of women lawyer
is always a part of the discussion”. Several women lawyers spoke of suggestive remarks regarding
their success implying that “she slept her way up”.

* Devaluation of women’s work.  Male lawyers repeatedly viewed women lawyers as second income
earners in a marriage. As one lawyer put it - “I'm always asked what my husband does first -
it's one way to find out if I'm married and otherwise indicates that my male colleagues don't take
my being a lawyer seriously” - observations which reaffirmed entrenched notions that the primary
role of a woman is that of home-maker and not professional;

* Appearances and character. Female advocates are a common target for comments on dress as
well as behaviour. Such comments include: “who is she trying to impress today”; “its nice to see
girls in skirts at court - makes it a better place”; and where women lawyers get favourable orders
the suggestion is that she “must have managed it through a connection”.

* Obscene and vulgar language as well as offensive humour addressed to women were also
common occurrences.

Experiences of physical harassment occurred mostly in the “lift” and “crowded” court-rooms in the
narratives related to us. “In a lift, male lawyers take advantage to brush up against us.” Referring to
her black lawyers coat, one female lawyer stated how “this coat covers a lot. | feel safer when | wear
it. Lewd staring, objectionable remarks which have sexual overtones are the order of the day but we've
got used to it". That comment also reflects a common view amongst women lawyers who have grown
complacent to harassment largely because “you can never prove it". “Harassment is there but it's subtle
with the result that women lawyers are often forced to just compromise”. Put more starkly: “Sexual
favours are forced upon junior women lawyers but no one talks about it. We are such a small
group, everything becomes gossip and complaining will only ruin a girls career”. Not surprisingly,
a number of women advocates interviewed admitted to experiencing some form of sexual harassment
“off the record”, a response which reflects traditional behaviour patterns of women despite being in
empowered professions. This preoccupation with “reputation” is what characterised two well publicised
incidents of physical assault on a female advocate in a High Court and in the Supreme Court of India
respectively. In the High Court incident, a woman advocate was openly punched by a male colleague
on the court premises for refusing to join him for a cup of coffee. When the advocate attempted to
report the incident, a senior member of the bar dissuaded the police from filing the case on the ground
that “it would tarnish the reputation of the bar'?® In a related incident, a male lawyer slapped a female
lawyer on the Supreme Court premises. Once again his reason for doing so was that she refused his
advances. Not only was there an insufficient quorum to attend a Supreme Court Bar Association meeting
summoned pursuant to the incident but the agenda for the meeting simply intended to address “whether
or not action should be taken against the male lawyer”. Women advocates also complained of complete
indifference by Bar Associations to the issue of gender discrimination: “If the matter is taken to the Bar
council, it usually ends in a compromises and no action is taken against an offender”.
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iv.  Have you ever been subjected to comments about your physical appearance or dress (when
no such comments are made about your male counterparts)?

No 44% The majority of women lawyers admit that they have been

subjected to comments related to their physical appearance and dress
Yes 55% mostly from male lawyers who “make fun at our expense”. In South India,
No response 1% senior women advocates spoke of problems encountered in the mid-

eighties when they began to wear salwar kameez. “Male counterparts
resorted to sarcasm and jokes in order to demean women lawyers and their ‘hep’ sense of dress”. In
one instance a woman advocate described how a judge on seeing her in salwar kameez admonished
her in open court stating “shame on you and your senior. You girls should wear sarees!” Questions like
“whom do you want to please today or whom do you want to kill today” are commonly asked of women
lawyers in reaction to their court attire.

V. Have you ever been subjected to remarks or jokes in court, your firm or in chambers which
were demeaning either to you or to women in general?

Approximately forty-eight percent of the women surveyed said
they either heard or experienced remarks or jokes which were demeaning
Yes (unspecified) 48% to women. The respondents largely blamed male lawyers, court personnel
and judges respectively. While 52% of advocates responded in the
negative to this question, that view contradicted an earlier finding in which 54% of women said thay
had experienced physical/verbal sexual harassment. It appears that demeaning humour/remarks about
women in general are not understood by the majority of women (or men) as sexual harassment.
Offensive humour which sexually degrades women is socially recognised and accepted behaviour and
is not commonly understood as offensive to women. It is also possible to surmise that women are
subjected to more serious forms of sexual harassment than jokes or remarks. Irrespective, those remarks
which were described by the respondents as demeaning included the following:

No 52%

@ A women’s integrity is often put to question if male colleagues do not find her sufficiently
conservative. Comments on this score have recently been associated with Anjali Kapoor'? - “it's
easy for a woman to become a significant advocate, look at Anjali Kapoor”.

@  Reference to songs such as “choli ke peeche kya he” (what's underneath the blouse) are common
refrains in the language of interaction between male and female advocates.

@ Remarks which seek to devalue women’s work as a professional: “I think discrimination in this
profession is rampant. | can’t think of a single male lawyer who values the fact that a number
of women who want to be in this profession have to balance that with domestic work. Instead,
they are devalued for having that ability”.

vi. Do you feel judges attach more credibility to the arguments of male lawyers over female

lawyers?
Yes 48% When looking at whether judges addressed male lawyers differently to
No 500 female lawyers, nearly half of the women professionals expressed a difference.
0
Women lawyers felt judges could be either paternalistic or patronising when it
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came to women (particularly juniors) arguing cases. One reason according to some women is that
“judges continue to view women as the weaker sex is in need of protection rather than as humans
whose rights need to be advanced”. “We are not treated on par with male lawyers” expressed others,
attributing this to a mind set where “judges do not take women lawyers seriously. They generally make
us feel that we are incompetent. Though they talk about encouraging women, this attitude is largely
patronising. Preference is always given to male advocates. Judges think women are weak in arguing

the case as well as less intelligent”.

vii. Is there anything in the language of the court or the process of lawyering which you fell
is either offensive or demeaning to women and which ought to be changed?

The type of language used in the court-room itself in cases of
violence is, according to women advocates, “demeaning”. In cases of
sexual abuse, “personal questions regarding the sexuality of the victims are
No response 2% constantly asked with a view to humiliate”. In one instance a victim was
asked if she had ever “exhibited her personal organs/private parts with a
view to imply she was of ‘loose’ character. “Even if she was, so what” protested one women lawyer -
“the wrong was done to her not by her!” According to a number of women advocates in such cases
“it always seems as if the woman is on trial”, a basic reason why most felt women in situations of
violence are deterred from approaching the legal system. The courtroom was considered by most
respondents as “extremely unhealthy and insensitive” when it comes to criminal justice for women and
one which allows women to be freely ridiculed: “In the case of a woman seeking divorce, the court staff
was overheard to comment “yar jitni jan yaha laga rahi hai pati par lagati to kabhi na chodta” (had she
put the some effort into her marriage as she is into the case, her husband may not have left her). Such
comments are deemed to be common in cases of violence against women with women lawyers taking
serious exception to the fact that “judges never issue any reprimand because it's considered acceptable
to address a woman in such terms”.

Yes 43%
No 55%

viii. Have you e ver observed any gender specific bias against women in the court or in
chambers in a case involving violence against a woman?

Approximately 38% of the women advocates spoke of some form of
Yes 38% gender specific bias. While 56% expressed not observing any gender bias,
No 56% | this appeared to be due to the fact that not all of the women interviewed
No response 6% have dealt with cases of violence against women. Those who did observe

such discrimination related the following instances and examples:

@ The courtroom atmosphere is “not conducive to women to depose openly in cases of violence
against them”.

@ The courtroom atmosphere is “unhealthy and insensitive, compounded by a majority of male
advocates and court staff”.

@  “The courtroom is unsympathetic to women and allows for women to be ridiculed and made the
butt of jokes.”
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@  “Bias definitely affects the outcome in a case of violence against a woman. For example, whether
or not relevant, the past character of a woman invariably surfaces as a determining factor in a
case.”

@ “Notions of family and the sanctity of marriage are paramount for most judges and that is
characteristic of the kind of bias women face in the court-room. In one case a judge advised a
woman plaintiff “mare ya jo bhi kare sasural hi tumhara ghar hai”” (where you are beaten or
whatever else is done to you, your husband’s home is your home).

@ “The bias is so evident in the way judges punish rapists. In a case of gang rape for example,
not only were the accused sentenced to less than the mandatory minimum, on appeal the judge
reduced the sentence on the grounds of both “youth” and that it was their only offence to date.”

While many women did not accuse judges of indulging in such behaviour they were critical of the
fact that “judges fail to put a stop to it”. The majority of women advocates expressed the view that
judges rarely if ever intervened to stop gender bias behaviour in the courtroom. But as one
District Court Judge in Guwabhati told us: “I may not recognise what is gender-biased behaviour. Gender
sensitisation may increase that awareness”. In other words when judges fail to correct behaviour
it may be because they are unable to characterise behaviour they observe or engage in as
gender biased. Secondly, “judges may not understand how objectionable certain kinds of behaviour is
to women” stated one advocate. Given the responses to the questionnaire survey for judges, this
statement is an accurate assessment of how judges rate the extent to which they consider certain kinds
of behaviour towards women as discriminatory. While it is true that 72% judges did advocate scolding
in open court where sexist comments or offensive humour demeaning to women are made, only 8%
recorded observing any discriminatory behaviour in the courtroom. This contrasted the experience of
both women advocates and women litigants. According to advocate, “judges may assess the
offensiveness of a remark in light of a particular situation, if at all, but they never apply a clear standard
of offensiveness”. None of the advocates we interviewed could relate to us an instance of judges
intervening when they themselves were aware of sexist conduct in the courtroom. More often than not,
especially in cases of VAW, advocates observed passive non-intervention. At the same time, women
advocates admitted hesitancy on the part of advocates to point out or object to gender biased behaviour
- “You are caught in a bind. On the one hand is your case and your client and on the other hand you
will probably be laughed at”. In other words, advocates feared refocusing attention of the case to gender
issues. And even where they did, the matter would generally be dealt with in a jocular fashion:

“I recall a trial court in Jaipur where the defence counsel was harassing a victim who was
testifying in a rape case. The prosecution raised a meek objection. The judge simply smiled and waved
his hand in a gesture which indicated that the prosecution restrain himself and not get so worked up.
It was totally patronising.”

In another trial involving child rape, the defence cousels (seven in number) repeatedly laughed
at every opportunity in an attempt to ridicule the very possibility of a father raping a child and reduce
it to “a western phenomenon”. Once again no intervention was forthcoming from the judge hearing the
case.
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XVII. WITHOUT PREJUDICE?
SEX EQUALITY AT THE BAR AND IN THE JUDICIARY

Lesley Holland and Lynne Spencer

Summary

This report describes the research project commissioned by the Bar Council and Lord Chancellor's
Department (LCD) into gender equality at the Independent Bar, the Employed Bar and in the Judiciary
in England and Wales.

Lesley Holland and Lynne Spencer of TMS Consultants, who are specialists in equal opportunities
in employment, recruitment and selection, designed and carried out the research during 1992 in co-
operation with the Bar Council and LCD. The report comprises the full results of the research, together
with observations and recommendations from the authors.

Methods

The main research instrument was eight variations of a postal questionnaire sent to a random
stratified sample of 1000 members of the Bar and judiciary. The questionnaires contained between 50
to 80 closed and open-ended questions and were anonymous. The results of the surveys were analysed
quantitatively and qualitatively and full results are given at Appendices A-F. Response rates were high
for a postal questionnaire, averaging at 56% (Appendix E).

Other research methods used to supplement the questionnaires included structured interviews with
members of the Bar, analysis of statistics provided by the Bar Council and LCD, and short open
workshops where women barristers were invited to discuss gender equality within their profession.

Results

The results of the survey showed substantial evidence of early and continuing unequal treatment
between the sexes at many levels of the profession. This earlier disadvantage, combined with the
selection methods used, will affect applications for and appointment as a QC and judge.

The results also showed a discrepancy between male and female perceptions of the equality
issues within the profession, and a marked tendency to fail to recognise this as a problem by those
who occupy the higher levels - heads of chambers and judges.

For example, 60% of women respondents at the Independent Bar reported disadvantage on the
grounds of their sex. Over 70% felt under pressure to perform better than men, and that their
performance was watched more closely. Only about 30% of men felt this was true of women.

One of the biggest areas of disadvantage was at the junior level, when being selected for pupillage
and tenancy. On average men had to make fewer applications for pupillage and to wait less long for
a tenancy. Once established, women still felt they were directed into areas they did not necessarily wish
to specialise in (such as family work), and this was often at a lower level than comparable men, which
in turn affected their earnings and opportunities for future career development (Appendix D).

219



The questionnaires looked in some detail at maternity; of the 60% of women respondents who
had children, nearly half had returned to work within three months, and almost all the rest returned
within a further three months. Arranging childcare to cover the long and unpredictable hours was often
a difficulty.

Turning to the higher levels of the profession, over 60% of women respondents favoured positive
action (a legal measure to encourage women to apply) for silk and judicial appointment, compared with
30% of men. A large number of respondents volunteered that they were against positive discrimination
(the unlawful preference of one person over another on the grounds of gender alone). Women felt that
sex discrimination was the second most prevalent source of discrimination at the Bar, whereas men
ranked it fifth. (Race discrimination was ranked first in both cases).

A substantial number of respondents felt that the judicial appointments system needs to be more
open, and may disadvantage women.

The report concludes that gender discrimination appears to be institutionally present within the
Bar and judiciary.

Recommendations
Recommendations for action by the Bar include (page 16):
* addition of equal opportunities policies to the profession’s Code of Conduct

* the publishing of guidelines on equal opportunities and flexible working

* monitoring of gender differences in appointments, earnings and career development

* assistance to chambers with the adoption of a systematic approach to selection for pupils and
tenants

* training in equal opportunities for key groups, such as heads of chambers, clerks, pupil masters

and selection committees

* mentoring schemes for women, better networking and work shadowing, with senior women as role
models
* provision of a confidential complaints procedure.

The reccommendations for the LCD (pages 21 & 26) include;

* a revision of the selection criteria for QCs and judges

* gender monitoring and targets

* enhanced equal opportunities training for judges

* positive action to encourage women to apply for silk and the judiciary

* a complete review of all selection methods with the aim of making the process more open,

systematic, objective and therefore fair

* provision of a confidential complaints procedure.
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Fore wa d

langdbkan thet the Nationl Commission fo r W amen in aobor amwh
te W est Bengd National Univ edydJu ridcal Sdences hes fo rm usedat ang
modue fo  sadiay te juddd dias o e Gove rnment to issues of gender
eqaly. Hyy ears ago, 'We  The P eople” enacted and gave unto ourselves a
Corsiiiion sear rgodted s LHE. ., | iEty.. ad eqely of s ad
ooppar wuly. Tot rashe these senimens no redlly, the CordliLion et aut
various fundamenta r gsga  asdgobdbdzens, men and w amen, equally
befae tebw adf obadeany do mMmENOg s d'legm race, G, sex
pedohaanyd tar’ [ aso esues eq ey of oot wityt oall i tscitizens
i metes reding  enb yment or appontimernt o any dice udkr e See. And
hee ot qada)/ f atkecedsr AN Ong ik aly o 'l race, e,
sex, cesat, phee of b th, restence ar any ore o e, One waidsay tdte
oM and econamic equely far w omen coud nat have been gven a moe sold and
sacred base. | nfad, the adhieds of aur Carsliion w ataspir ther and cat
ymbde ens a fundamenial duty o renounce pr adices derogaiory © tedyily
awomen.

These fundamental tenets w eet ansaed Mo n umerous laws 1o pro \vide
protecion and promoke the cause and we lfaedw omen. Many dbbwsw eedo
amatkd b agn hem beter wih te Hier and gt d te Codlimnte melr
of satus and oppor trsforw omen.

Whiefo rmaly, equally is amply ensirined in our Cosniiuion and Satles,
subsanive iegly, fow eve r, does nat comobor &ktbag ete at Maari tyof
wamnmaedve ryfa fomep ygter ighs and gppor uEsge anee © tem
This 5 because there 5 mae 0 righs and privieges then mady s dgtemn
the Siatues. hitgwee e acy abounds, gmEH/ntef emale population,
mgor iy dtemaeteven awaedtee xisence of such beneddions which are
besowed on  them by te Corsiiiion or the conseguentdl sates.

To mend the destny of f ive hundred miion wamen n Indg, we have nat anly
o meketew  omen aw ae dwhet s ter debu a&oteyhave o be empowered
0 demard whet 5 ter due and T necessary f igt fowetstas. hakbary



the message aaoss the lengh and breedh of the country; i ti sveryimpor &rtbse

tet toee rduios whth heb iesze tese r s ae encouraged D dsdhage ter
dues ha fee ad uf etiered atmosphere. These irsiiions have tempor &t
o wo rk incessanty ow arcs br inging about the m uch needed shit n the socdl
aliuckes o aur peoge who tr adordy have | ived in a male-dominated socely. Itis
Herculean task but i hes © be ateved wih deer  minaion and dedication © the
cause. tsntsasata sadEN dte gades dhw - ke tey Juoges,
admnsr  aos or paoe diicels or prosecuins acouies a gpeddl Snicance.

Tt ainihg module brought out by the National Commission fo r W omen in
akbor  anwhte W est Bengal Naiondl Univ aed/dJu ridical Sdenoes deserves
H gpeEn beae itk ts gn ueneed by fooag o te Vi Bes
of genckr usioe wihout which jusice woldd remen a faay far hef e popuen
dtsauty.
New Dehi (Aun Jaile y

September 10, 2001
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F om the Chairper  son’ s Desk

The Gove rnmert of India hes dedared the year 2001 as “ The W omen's Empowament Y & An
appropr  Be e indesd for gk  Edy ad rdogedn There have  been seve rdpdEsady oing
women's conoerrs  Se te s Nelord Pen of Adn fo r Women was adged n 1976. n ae suh
mowbwassf  eguadng and proieding e nieress dfw aren n the counry, n 192, te Neiordl
Commission fo r W omen was setuwp byan Add Pa riament (NCW Act of 1990).

In consonance with iis mandate, the NCW commissions spedal studies on spediic prob ems o
dieions arisg out of dsr imination in and depri vandr gisdw  omen. The Commission
recommends str  aegesfar appropr  iele danges n e ws see ws provice the mogt tidfirg
sEp n her purneybow ads seekdng sice.

It is commonly known how eve r, thet despie conddiLiiordl guer antees, ke entlemens ad
development schemes aimed at impro vig e g w omen remain marginalised, wulnerable and

The NCW inter acted e xensvely through a ser esdwo rkshops with va rious wings of the
governmert, adMsts from the med, the academig, prof essosadv dray  ogasdos D adyse
teya wning gap betw  een promise and perfo rmance of the country 'sid®e ddve ry sysem. These
ineake wo rkshops brought out dearly et a gade serdve e far et ocement of ws and
apogr amme f ooussng on the sendiizaion of the personnd of al agendes — gove rnment as we I
asnodtgove rnment—isam & TsasfoagaLt anng exece wih a podve gender
perspedive.

It was a0 seen tet va rious academies and tr ag idlies n te plbc aeng wWhe ve ry
commiedtob  Wwgpd essonal competence of therr cadre, needed 0 ndude the gender ange n
taar o whth hes tis far beenbedy ove  ricked NCW cdlabor  aedwhtefo [lowg reL s
forfo rm udting a modd course curiclum on gender sendiization of the va rios herades:

1  The SVP National Palice Academy;, Hyder doed -aur  omfor poice persomel

2  The HCM Raasthen Sae Instiuie of Pub t Advrer dnJ g, adthe Ld Bahedr Shedri
Adminsra tive Academy, Mussore- Qur oumfa admsra  tive persomel

3 W est Bengd Naional Univ eydJu ridcd Saenass, Kdea-ar olm far o pasard
4 Indian Instite of Mass Comm uncain, Dehi - aurioum for media personnel.

The resks o ts acbr ation are beng presented here. These aur  ioua shoud go a g way
inbringng down the w absdf pgdee and nu rt uing a gender st mindsst whch wl nrnbrice
the gap betw  een what is planned farw omen and what is deliv ered o them.

Vibha P a thasarathi
Char person
National Commission fo r Women
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Fomthe Vice Chancelor s Desk

At raner 5 ntt a teecher n he aonverniordl serse o e Erm She s ore who f akesan
rdolezed jrocess of pr aiig aes ko wedge n delerngng wo rk envionmenis and thereby he>s
impove ko  wedge asw  daskguam Trs 5 moe 0 n te e of adlk e reskejdd
dioars who are aorsaous o her ses and ae aonclioned by e pd esin Theraurd  ideEn
o ajde, evanidebsve ryprnte e achy, 5 0 assume et she knows enough and is
capabke o unbiased digpensaiion of jusice. This peroepion is constantly strengthened by heri
saemens o wy ers and winesses appear mgkd aeha.  Asamesdtee badage dte e
being abED (gaway  wih her biases through reasoned argumenis and seledive emhess df  ab
ad ner peions. Sensiizing such udges 1 modernrindoes and genderneuira | vabe sysem 5

a darig ek fo rt ranas te wo rl dower. Atriepd  essod howeve  r, will acknowedse her Imiors
adrybov ercome them by  usng oppor  niies thet come in her way.

Derinrein e te f emade sexsa uv edf adtdaed byewe ry legd sgem | tr dleds
o dadsadirslioezed pr adlices desgned by males who dominate most comm uks
fava roshar cal reesrs. Aler te adopion o e Universal Dedar ation of Human Rights (1948)
and kter the Conv enion on the Bimneion o Al Fo rms of Disor imnaion againgt W omen (1979),
CorsiiLions of most countr shtewo rbhave amended discr meay | awsadr aadtedis
D ath suh away as D sscue eqLely, ey, bathd meive  ain thesrow become
impera tive tet adhrer andjee maly dv s equdl jLsice ude Bw, but must gopear ©
be dong S0 pert ialaywhenw omen’s rfsaenvo Ived The prof ein b 4 meedomineiedt hence
the need is d the moe 1 appear doing gender jLsice. Tr aning N gender ssues and genderneuira I
fesilion of dguies & heref oe not only necessarybut devabk n the presert ariex t.

Cenief o Women and the La w, NUJS
The Cenre fo r W omen and Law of  the National Unv adydJu ridical Scences (NUJS) is

prieged b have been asked by the National Commission fo r W omen to dev eop asfbus and
assemble the reading meteri dsfor gender serdiizaion progr ammes fa joHdsS. An attermpt
hes been mece in the fo [1owing pages which requies e Xperimentaion and adkpaion © Ut the neecs
ddiffeetg moyshntejdeay. The Centre at NUJS which has been doing simiar courses farte
W et Bard judd dioss, i skeenobe a par e nts bl eeffort forequd peie uder bw
through judicel eduication and arg
Planning and P edagogy

A ward about the pedagogy n tr atgex eussotesbed Ob \VoLEY, gender issues can
gener seva riedeedosineadtg roups, ;& Cthly men and women who are lear rnednlw and
is processss. Theyaev auebk ¢ tgposhatevgtegesdraig fadl agaized
bavdldt ust and promote m utLal respect and undersianding. Therefare, paming shold nva rebl y
be dore 10 avod reseriment and O evoke nerest and mav anokan . Of course, no amourt of
paning can anigpeie aways the couse of dsousson and te vl d e Y € g s
essiH even when the course has been repeated seve rd imes.
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One may introduce human r gisdw  omen in terms of perogpions on status of w omen or

exper s ahvddos o rgis dw omen and r age the quesion of how they ad eetfom
experiences o men, the doect being o inedt an gppreciiion of the gender eement in bath human

gisad  uses ad ther souions. | llgrativeexampesfo  rm meda sor s ar odraied authors can
heb b ke df dsassn Do not Sart whe xEmaer daoiw reird rer uments on human
gk. Tendency o Sereaype should be ressied as indvidual experiences can va ry nimpad ad

redy. Sl yt rivelag gender BUes and g Shpke asw es 1o compex humen relionshios

w ndhegpndev eprg a dmee fa serioss arslyss and Ut reledn

Lt atbasesteneadks dteg roup earlyn tecuseadryo rdieze te
pogr anme o the e et possol e. Gop ex eades, ey ad shart workshops (oreakup sessons)
wihin a sesson are ided 10 maximize per enadoie reke  teakbdvee Xoer iences. A
fedng of err ichment and 0 wnership of the sessions can contri bue syicanly © ker ning and
aedn h tsiepdisdvays desrabe © dsauss the goaks, methodologies and materi dsof
the wo rkshop a the begiming o the exerdse and ke on board some of the suggestions fom the
per k. If there are some adion componerts n eve rysssmiwbel dyadpar fEOy
even f he theme B ahewee nat nieesing,

Evadendte W o rkshop gener  dy and in regpedt of each f s sess0rs ae inpera tiven
anyt ranng pogr amme not only © assess the e atd e ning and 1o consolidete exper ences o
tebr  nes, buaso b redesn te pogr amme fa b k.

As observed by te Ast Neod Judd Pay Commission report wetan gsesaHD
impove  quely and ety n adhrer andjde, teesdahd qedt aners who can
undertke  teekmmasaTlesfa te nearly 20000 joH dis o te auty, Hopelly,
te Neordl J udical Academy row bag estb  Hedwleal et of ill t evadadgve a momentum
0 i educion ad aig ks ako te hope et garder sereizain wil fo rmapi oityin
tet aining agenda of the proposed Academy at Bropdl

NR MADHA/A MENON

Kdaa
June, 2001
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PREFACE

I Ind, soaety hes complacenty acoepied meagangw  omenas‘ irevbl € No wonder then
tatea imer ae ad aodes agaret w omen depict an eve r-réggr gh The beleaguered w  omen
\vdiTs ae bboked down upon or ignored. In such an envionment a round, where does the vidm
in need of help go? How is she O secure just and prompt response?

Treigedtea imrd e ssemwhth avidm f acss ad te dfeder r usaway fom
steaday thana apdesn Therefae, te mostimpar  fart sep D npove or sysem s
bwo rkantsigge. W e have D emsue thet it is gpen, wide open and w elcomes those who
gooechit Nex, i hes © e mamed, ad T possbl e' womanned'bya caek eeper, a dwamd ,who
isJanig  aced : havig ae stk whith B serdive D he vidimns and te dher which s sernbte
afri toesho wg abhay; te dher showig * dand ! Ths B sygposed © be the matb of poice (N
HND) ssdr  akshanaraya ; Kelnegr  aharanaya i .e. for the proedion of the good and the desr udn
dteev il

Buwhet 5 te ety trhy? Mare dien hen nat, whet a femele vidm of videnoe meess there
sdhe ad gehy o g1k enals. Sometimes the br wsh ooud be even moe r aumaic aiminating
nubwilaed e ue df ace, S exud msoondud o even gang rgpe o same aher tor uewk
n ausiody. Oftertimes, surhg 1oss viddios o the basc humenr gisdw  omen occur because the
police response and adions are inherenty sheped by the seredlypcd Views about se xud assal,
herassment or domestic vidence \6ME women which the low er conseb try  and sometimes even
ther senors haroour. Needess 0 say, ts seio hes 1o change and that oo, very fat

In 1992, the National Commission fo r Women was set up wih a mandate o saf eguad the
oL r gisdw  omen. t a0 hed he responddly © ded wih cases of viddion of the
poviEs o the Cardiiion and of dher ws reding b w omen.| twasgvenaddidk:f irdly,
1 lodk b complants and ke suo motu  noice o metiers ieding o the dgri vandrgsd
w omen, or noHmplemeniation of laws enacied t pro \ide proiedion o w omen, and, secondy to
acheve fa them te dgedves o enely — ad and pdicd, ad dev elopment — economic and
sH hk eeping with its mandate, the Commission has, from time 0 time, bkedava rios
complaints and prob lems. Nadsup ragy, temgrgi evances of the w omen wee agad te w
aforcement agencies, e pde, tejday, the admierain, e meda ard frely the sooedl
norms. The NCW decided to tac kedtetabk Fosan  uaneously. Sofaras w enforcement
agencdes w e concer  ned, the NCW, deded n ader b doen quck r did for the oppressed w omen,
toi neradt dedy wih te Daar tmenis of Home Aff asdte Card ad Sae Gove  rnments as we I
as the members of the P deF oce.

In 1993 and 1996, the Commission organised two T erences, aekd by Inspeciors Genera |
dPrisas fom d over te counry; e vews an BSUEs rebing 1 arinird usioe as we Il
as gender jusice wihin the ove rall f ramew akdaimrd jsice adminsr anF @& wing these
oot erences, the NCW omganised or erin aoursss for Super nedes o J ails/Remand Homes and
aher us0CH rsluions & Bangeoe, Kdaa ad Dehi This led 10 the emergence of a consensus
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tettet adiordl iepe tedp adioes and prediedions of the paioe needed 0 be replced bya
new K o ko wledge, sk and diiudes based on a gender sereive perspedive o teuv e
around them. Subsequently, in 1997, the NCW convered the Staie Home Minsiers Corferece © hep
N deniying and aslsig e causss o ime aganstw ~ omen and suggesting remedial measures.
Agan, one sonificant recommendaiion thet emerged was that mandaiory t ranng on gandkr sarEisdn
should be organised regular| yfor the police and a those dredly or indiredly responsbl efor
admngr  andjde.

Atsse, it nesds 1 be menioned et he Gove rnment of indg, recogEng the impor e
dt rang in gader serdisaion, hed aleady ol fom o erert Saes, membess o the poice
force and socal soentis's and sporsored them far utkgong a raning couse on e suged n he
Unv edy of Suissex U. KThese * ftaed  diicars came beck © the counry equipped © ran dher
rooles. Hence aser  ies of meaningul progr ammes came 0 be niisied in dout 6 0 7 Saes n
an atiempt to have more sensitsed paice personnel These ongoing effo ris have sugly aded in
pushing fow adteex erdse needed tow atks sendisaion of pace parsond d over the courtry.
How eve,tsdo rttew up an acute need for a standardised curr iculum which should be
comprehensiven bsw  egp and humansic in is perspedive.

Once again, the NCW dedded 0 siep in. On a personal noie,dring my Esbsaredte
padet aining schools and academies, t came o ight that the course curicuum for gender
SN o te pde a even the course aur icium on gender and laws, had nat been updated
— in some cases faover a decade. What was  most encouraging was tek eenness and enthusiasm
thet diredors of the academies and schods fo rt ranng show edfa morpr angsuwhaaour icuum
rotet aining schedules. How ever,tey dd nat have teeq et & udue.  An immediate
agenda gared me n the face. fausear icuum coud be dev €eloped and handed over o tem te
machinery w  aud auomeicaly begn b move. Tre ggp nesced g On my vigdts, | alsofound seve rd
NGOs holding gender sensitisation camps, more 0 wih the pace, buten tey hed evo Ivedte
owncur iom  The gap betw een the need for a sandardised cur olmadtedsebidt
anyhow,wasramo ~ wing down kiby bit. | deaded b move n the meter.

Wih ts beckg round, the Commission readlly acoepted the idea of arganising a wo rkshop o
dsouss the conents of a gender sendlisaion course aur om far pote diosss. Ad o the ke
wassidy Do ing peirery meetings, | twas suggested that the constab by | evd shoud be
foosad anfg fo [1ow ed by ingpedns and subingpedors and then the senor dlioers. Tshr  achy
wassuggesed k- egdginvew tefa atheiti st hefo rmer who wo rkategr am kv and need
by atwhtew omen who reach the paice Stations, whether as vidims ar as socdl wo rkes.

The regisaion then dawned thet the piduie was m uch larger and more complex What sared
at the polce dation trough aw oman knoc kg atis doorw ent through the enire gamudaw
aforcement mechanism ie. tejdey, te aher aton, the media and even the NGOs. Bachd
texe rdUTs, hes an inner dynamics, weyw  eged by deson o oef at apdgtew oman.
Theefae, forat rulyf ruid cuoome,sn ulaneous exerases needed D be undertkenfa tejday;
admngra  tive personnel, NGOs and the media. What emerged was  the idea of hading a tw oday
Neiodl W 0 ridhop & Vigyan Bhavan on * Fogng Pa  rinershp wih Law Enf orcement Agences. Fve
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couxeor ohw ee pesented by f ive pame ndLiDrs. Qurobm far gty sereisdion of e

poke was presented by e Neiord P olice Academy; Hyder abed;t  he faradmiera tive personne was
presented by Repdhen reiLie of Pub EAdmHE dnJ gur; ad La Baheduor Shestri A dn
Academy, Mussoari e fajoay i twas presented by Andhra Pradesh Judidal Academy, Hyder abad,
for NGOs it was the Gender Tr arg e, Dehi, who came aut wih the modue and for media,

it was presented by the Indian Insfitute of Mass Comm unication, New Dehi halr andr ming
e ale sessn thepar ek atewo rkshop discussed the strength and w eakness of each
ar iculum module.

Subsequently, tedovwe  mentioned academies held wo rkshops and discussed fur tertemeri  ts
and demer sdtear oim nte gt d te aoved emed dsoussons.

Sfaastejdmys o red thewo  rkdop far devegog te couse aur olmfo jad
daswashdda W est Bengal National Univ adydJu ridcal Scences a Kdkaia on 1 $ a2 ™
Apr| 0L

hapra |ld exate,b gnpatdgr amatifo  rmaionade  xer Breteslydw omen’s
w 0es, ad marege dredt inier aandvdrsda imes or he NGOs wo  rkig onte subsd o dher
concer ned indhiolieks wih te pae ard jddery; the Naiondl Commisson fo r W omen omganised far
Regord W o rkshops at Paina, Chandgarh, Bangalore and Bhopel These regordl everis w ere desgned
tofaketerrate par feEndvirsda imes ard d dieb ad nondiess, i .e. NGOs,
concer ned wih the arimirdl jLsice sysem. A summaryd  tegos o tee wo rkshops, sofaas
poe, oender and aw enf orcement is concerned, have beennoorpr  aed nts |t

Subsequenty, aftet hefour wo  rkshops compleied ther delboer dos, tegosbw ere compied,
g te pdb lems and souions suggested. These together compr sad e beckg round materi  dfo r
dsoussn at a Neiord W o rkshopon  “Gender and Law Enforcement’ a t Vigyan Bhav  an, New Dehi
on 1¢ and 2d June, A0 A summaryd temlotd tswo rkadp s a0 iduded n ts oot

Steeaef ararohntepgde. Avdrspurney ey bgysda tam and ends
(opdil) ate kacheri (@t )1 tisatribuebaridey tet dede oo 1 " doste
pubtd bk ymntecus as ter st i|iloe o hope. Henee this e tr aning modue fo r
te dgaEas oL HE. On te ae had, te judd pasord dae te v ale sysem of the same
per e socH set up 1o which the aher membars of the w enf ordng mechanism, and even the
s, bdbg On  the ather hand, they aet  aned 0 be bind in desing wih the adv s s
appear ighef  oetem. Treratdter anng modle s 0 gpen the tid eye of compassion and
srdily dte ldH Faer nly o tet whie w s ot sw ayed by the sALs o sion of the
liticats, i talways kas n ot te simarss tet parmesie te corsiuiondl bess o aur BcH
sygem. Needess b say, tettear im hes © be sLisbly modubied © the neads o the pasomel
dva roskv  esaduned b the sodoadurd dmsdted erent regons.

|ddlef dgnmydyfldbnte Xpress mygr  adllteisote VieeCrencelor of the
W est Bengd Naordl Univ edydJu ricical Scences, Ad. Madhava Menon and the members of his
faalyfor ther enhusadic syt adooopr a@nl  wabaoke o addaw ad o goedain
fatewo rkpthby te ivohw teachers. St Gangori  Chekr aborty & Ms. VS, Habehinte
prepar  aion of the moduie and in compling the reading materi . | am indeed indebied 1o those who
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daeedteva rosswo  rkshops detdied above ad gave tev  aebe mbe. lanpt idaytaldl
o those who attended the wo rkshop at the NUJS.

Nearer home, | thark the Crer person of the National Commission fo r W omen, Ms. Vibha
Patesara th, for her unsined support at eve ry sege dts g d'awn outex eox. Needesst
saytateateex edse cold nathave skt Uil abhirembu tfar the cooper dne xended
by the Members of the Commission. Im wtaddaw addgr aiude b the Member Seaeiary Ms Reva
Nayyar ad the seceiar iat of the Commission who have d sood by tsv  enue.

lam sue, te e gergraos o te rewly ier usd joH das asw dastoewo rkg
d all | evesdtejday a peseiw  adidtsar oimav awbe gk, adw abhtrn ,
povice the counry wih a more sersiised system of dspensing jusice.

Dr P oornima Ad vani
Member
National Commission fo r Women
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