
RELEVANT DECISIONS OF THE COURTS IN INDIA
1. In Harmeeta Singh v Rajat Taneja 102 (2003) DLT 822 the wife was desertedby her husband within 6 months of marriage as she was compelled to leave the matrimonialhome within 3 months of joining her husband in the US. When she filed a suit for maintenanceunder the Hindu Adoptions and Maintenance Act in India, the High Court disposed of theinterim application in the suit by passing an order of restraint against the husband fromcontinuing with the proceedings in the US court in the divorce petition filed by the husbandthere and also asking him to place a copy of the order of the High Court before the UScourt.

The Court made some other observations while passing this order, mainly that evenif the husband succeeded in obtaining a divorce decree in the US, that decree would beunlikely to receive recognition in India as the Indian court had jurisdiction in the matterand the jurisdiction of the US courts would have to be established under Section 13, CPC.The Court then said that till the US decree was recognized in India, he would be held guiltyof committing bigamy in India and would be liable to face criminal action for that. The courtalso said that since the wife’s stay in the US was very transient, temporary and casual, andshe may not be financially capable of prosecuting the litigation in the US court, the Delhicourts would be the forum of convenience in the matter.
2. In Vikas Aggarwal v Anubha (AIR 2002 SC 1796), the Supreme Court had beenapproached by the NRI husband whose defence had been struck off in a maintenance suitfiled by the wife in the High Court as he had not appeared in the High Court despite theHigh Court’s order directing him to personally appear and giving him several opportunities.The High court had directed him to personally appear to give clarifications to the courton the circumstances in which the US court had proceeded with and granted decree in adivorce petition filed by the husband in the US despite order of restraint having been issuedby the Indian court against the proceedings in the US. The High Court had also rejectedhis application for exemption from personal appearance on the basis that he apprehendedthat he would be arrested in the case under Section 498 A, IPC filed by the wife.
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The Supreme Court upheld the High Court’s order and held that Order X of CPCis an enabling ‘provision that gives powers to courts for certain purposes. The Delhi HighCourt was therefore justified in requiring the husband to personally appear before theCourt for his clarification, especially since the affidavit of his counsel in America annexedwith the affidavit filed in the trial court was not enough to clarify the position and his father,as found by the trial court, could not throw further light in the matter, having not beenpresent during the proceedings in America. Also the inherent powers of the Court underSection 151 C.P.C. can always be exercised to advance interests of justice and it was openfor the Court to pass a suitable consequential order under Section 151 CPC as may benecessary for ends of justice or to prevent the abuse of process of Court.
3. Venkat Perumal v State of AP II(1998)DMC 523 is a judgment passed by theAndhra Pradesh High Court in an application filed by an NRI husband for quashing of theproceedings of the wife’s complaint in Hyderabad under Section 498 A of the IPC againstmatrimonial cruelty meted out to her. She had alleged that she was subjected to harassment,humiliation and torture during her short stay at Madras as well as US and when she refusedto accept the request of her husband to terminate her pregnancy, she was dropped pennilessby her husband at Dallas Air Port in the US and she returned back to India with theassistance of her aunty and on account of the humiliation and mental agony she sufferedmiscarriage at Hyderabad.

The High Court held that the offence under Section 498-A of IPC is a continuingoffence and the mental harassment on the wife had continued during the stay with herparents at Hyderabad. The court therefore rejected contention of the husband that sanctionof the Central Government, as contemplated under Section 188 of the Code, is requiredto prosecute and held that even otherwise, it is not a condition precedent to initiatecriminal proceedings and the same can be obtained, if need be, during trial and hence, itcould not be said that the proceedings were liable to be quashed on that ground.
The Court also refused to influence its decision with the divorce decree from the UScourt produced by the husband since in any case the FIR had been lodged by the wife priorto the UC court’s decree.

4. The judgment in Neeraja Saraph v Jayant Saraph (1994) 6 SCC 461 waspassed in the following facts: The appellant wife who got married to a software engineeremployed in United States was still trying to get her visa to join her husband who had gone
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back after the marriage, when she received the petition for annulment of marriage filed byher NRI husband in the US court. She filed a suit for damages in such circumstances as shehad suffered not just emotionally and mentally but had also given up her job in anticipationof her departure to the US. The trial court passed a decree of Rs. 22 lakhs The High Courtin appeal stayed the operation of the decree pending final disposal on the condition ofdeposit of Rs. 1 Lakh with the court. On appeal by the wife the Supreme Court modifiedthe High Court’s order in favour of the wife by enhancing the deposit amount to Rs. 3 Lakh
Even though the order was on a limited ground in an interim application, this caseshows the feasibility of suit for damages by wife in such cases.  It is also pertinent that theCourt passed some obiter observations, which were as follows:
“Feasibility of a legislation safeguarding interests of women may be examined byincorporating such provisions as-
(1) No marriage between a NRI and an Indian woman whichhas taken place inIndia may be annulled by a foreign court;
(2) Provision may be made for adequate alimony to the wife in the property of thehusband both in India and abroad.
(3) The decree granted by Indian courts may be made executable in foreign courtsboth on principle of comity and by entering into reciprocal agreements likeSection 44-A of the Civil Procedure Code which makes a foreign decree executableas it would have been a decree passed by that court.”

5. Rajiv Tayal v. Union of India & Ors. (124 (2005) DLT 502: 2005 (85) DRJ146) is another judgment which shows that the wife also has an available remedy underSection 10 of the Passport Act for impounding and/or revocation of the passport of herNRI husband if he failed to respond to the summons by the Indian courts
In this case the NRI husband had filed a writ petition seeking to quash the orderpassed by Consulate General of India, New York, USA, on the directions of the Ministry ofExternal Affairs, Government of India, New Delhi, for impounding his passport. He alsochallenged the order of the Trial Court declaring him a ‘proclaimed offender’ The NRIhusband had filed the Petition even as he continued to refuse to join the proceedingspending before the Metropolitan Magistrate largely on the ground that he was residing inUSA and subjecting him to the criminal process in India would be an unfair burden. The
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petitioner also submitted in the same breath that he had not been served with the summonsand that the investigation in his case ought to be conducted by sending him a questionnaireand he should not be asked to join the investigation in India.
The court held that acceptance of such a plea would give a premium to the accusedhusband just because he happened to be abroad. Merely by going abroad a person couldnot claim a status superior to that of a citizen of India. It would then be open to such anaccused to misuse the process of law and to make a mockery of the Indian judicial systemby asking for such a special procedure which is in any case totally opposed to the principlesof the criminal jurisprudence. The court passed his judgment after also looking at theconduct of the accused husband since he had refused to join the proceedings even afterbeing repeatedly assured by the court that he would be extended suitable protectionagainst his arrest or any other penal consequences in respect of his passport, but hedeclined to do so and insisted that the summons must be served on him before he isrequired to answer it, thus taking a hypertechnical plea.
The court therefore held that there was no merit in the husband’s plea as to theinvalidity of Section 10(e) & (h) of the Passport Act being violative of Articles 14, 19 and21 of the Constitution and the plea of constitutional validity of such provisions thus stoodrejected.

6. Marggarate Pulparampil v Dr. Chacko Pulparampil (AIR 1970 Ker 1), is oneof the earliest cases before an Indian court involving the issue of children’s custody in NRImarriage. In this judgment the High Court of Kerala not only recognized the importantprinciple of “real and substantial connection” to establish the court’s jurisdiction to decidecustody issue, but also recognized the availability of the remedy of writ of habeas corpusto claim custody of child who has been illegally removed by a parent. Here the courtallowed the child to be moved back to the mother in Germany even though that meantallowing the child to be moved out of the Indian court’s jurisdiction, as the court felt thatthe interests of the child were of paramount consideration and in this case made itnecessary to give the custody to the mother in Germany. The court also laid down thesafeguards for ensuring the parental rights of the father in India were not totally compromisedin the process by passing a series of directions to balance the conflicting interests:
(i) The petitioner will execute a bond to this Court to produce the childrenwhenever ordered by this Court to do so.
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2. An undertaking from the German Consulate Authority in Madras that they willrender all assistance possible for the implementation of any order passed by thisCourt from time to time within the framework of the German Law will beproduced by the petitioner.
3. The petitioner will obtain and send a report from the Parish Priest within theParish in which they propose to live every three months to this Court givingsufficient details about the children, their health and welfare and send a copythereof to the father.
4. The petitioner will inform the Registrar of this Court the address of her residencefrom time to time and any change of address will be immediately notified.
5. She will not take the children outside West Germany without obtaining theprevious orders of this Court excepting when they are brought to this countryas directed in this order.
6. Once in three years, she must bring the children to this country for a minimumperiod of one month at her own expense. At that time, the father will haveaccess to the children on terms and conditions to be directed by this Courtwhen the children have reached this country. The three years’ period will bedetermined from the date on which the children are taken by the mother fromthis country. They will be brought to India earlier as directed by the Court atthe instance of the father provided that it is not within a year from today, if thefather is willing to meet the expenses for the trip from Germany to India andback for the mother and children.
7. The father, if he is visiting Germany, will be allowed access to the children onterms and conditions as ordered by this Court on motion by the father intimatinghis desire to go and see the children and requesting for permission for access.
8. When the children are brought to India at the end of 3 years the whole questionof custody may be reviewed suo motu by this Court or at the instance of thefather or mother and the present order maintained, modified, altered or cancelled.”

7. In Surinder Kaur Sandhu v. Harbax Singh Sandhu, AIR 1984 SC 1224 theSupreme Court had to decide the custody of the wife/mother in circumstances where whilethe wife was still in England, the husband had clandestinely taken away the children to India
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to his parents place even as the English Court had already passed an order on the children’scustody in England. Te Court looked into all the relevant facts of the case to decide whatwas in the best interest of the children and ultimately on the basis of this considerationdirected the custody of the children to be given to the mother.
8. Elizabeth Dinshaw v. Arvand M. Dinshaw (MANU/SC/0312/1986) while dealingwith a child removed by the father from USA contrary to the custody orders of the USCourt passed in favour of the mother, the Supreme Court directed that the child be sentback to USA to the mother not only because of the principle of comity but also because,on facts - which were independently considered - it was in the interests of the child to besent back to the native State. There the removal of the child by the father and the mother’sapplication in India were within six months
9. In Kuldeep Sidhu v. Chanan Singh (AIR 1989 P&H 103) the High Court ofPunjab and Haryana also took the view that it was in the best interests of the children thatthe mother who was in Canada be allowed to take back the children from India to Canadawhere the mother continued to live as they were with their paternal grandparents in India,the father still being in Canada and as, in any case, the mother had been awarded theircustody by a competent court in Canada.
10. Dhanwanti Joshi v Madhav Unde (1998) 1 SCC 112 the NRI husband wasalready married to another woman and during the subsistence of the earlier marriage hadmarried the second wife appellant Dhanwanti Joshi. Dhanwanti had a son from him andwhen the child was just 35 days old she left her husband and came back to India with herinfant son. The Supreme Court had the occasion to decide the custody of the child whenhe was more than 12 years old and decided that eventhough the father may have obtainedcustody from the US court, the best interests of the child demanded that the child beallowed to continue to stay with the mother in India who had brought up the child single-handedly in India, subject to visitation rights of the father.
11. In Sarita Sharma v Sushil Sharma ([2000] 1 SCR 915), the petitioner husbandhad filed a case for divorce in American Courts and while the legal battle for custody wasstill on, both the parties having been appointed as managing conservators of the children,the wife brought the children to India, allegedly without even informing the husband. It wasalleged by the husband that the children were in illegal custody of Sarita Sharma and theHigh Court had allowed the petition and directed Sarita to restore the custody of two

(21)



children to the husband. The passports of the two children had also been ordered to behanded over to him. In appeal, the Supreme Court held that the decree passed by foreignCourt may be a relevant factor but it cannot override the consideration of welfare of minorchildren and expressed doubt whether respondent husband would be in position to takeproper care of children because of his bad habits and also because he lived with his agedmother in the US with no other family support. It further added that ordinarily the femalechild should be allowed to remain with mother so that she can be properly looked afterand that it is not desirable to separate two children from each and that therefore custodyof mother in India was not illegal custody.
Another important exposition of Section 13 came in the judgment of Supreme Courtin Narasimha Rao v Venkata Lakshmi [1991] 2 SCR 821.
This case had very similar fact-situation: the decree of dissolution of marriage passedby the Circuit Court of St. Louis County, Missouri, USA was passed by the court byassuming jurisdiction over the divorce petition filed by the husband there, on the groundthat the husband had been a resident of the State of Missouri for 90 days preceding thecommencement of the action as the minimum requirement of residence. Secondly, thedecree had been passed on the only ground that there remained no reasonable likelihoodthat the marriage between the parties could be preserved, and that the marriage had,therefore, “irretrievably broken”. Thirdly, the respondent wife had not submitted to thejurisdiction of the foreign court.
Taking on from where it was left by Satya v. Teja, the Court explained the implicationsof each clause of Section 13 in this case. The relevant portion of the judgment is worthquoting:

Clause (a):
“15. Clause (a) of Section 13 states that a foreign judgment shall not be recognisedif it has not been pronounced by a court of competent jurisdiction. We are of the view thatthis clause should be interpreted to mean that only that court will be a court of competentjurisdiction which the Act or the law under which the parties are married recognises as acourt of competent jurisdiction to entertain the matrimonial dispute. Any other courtshould be held to be a court without jurisdiction unless both parties voluntarily andunconditionally subject themselves to the jurisdiction of that court. The expression “competentcourt” in Section 41 of the Indian Evidence Act has also to be construed likewise.”
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Clause (b):
“16. Clause (b) of Section 13 states that if a foreign judgment has not been given onthe merits of the case, the courts in this country will not recognise such judgment. Thisclause should be interpreted to mean (a) that the decision of the foreign court should beon a ground available under the law under which the parties are married, and (b) that thedecision should be a result of the contest between the parties. The latter requirement isfulfilled only when the respondent is duly served and voluntarily and unconditionally submitshimself/herself to the jurisdiction of the court and contests the claim, or agrees to thepassing of the decree with or without appearance. A mere filing of the reply to the claimunder protest and without submitting to the jurisdiction of the court, or an appearance inthe court either in person or through a representative for objecting to the jurisdiction ofthe court, should not be considered as a decision on the merits of the case. In this respectthe general rules of the acquiescence to the jurisdiction of the court which may be validin other matters and areas should be ignored and deemed inappropriate.”

Clause (c):
“17. The second part of clause (c) of Section 13 states that where the judgment isfounded on a refusal to recognise the law of this country in cases in which such law isapplicable, the judgment will not be recognised by the courts in this country. The marriageswhich take place in this country can only be under either the customary or the statutorylaw in force in this country. Hence, the only law that can be applicable to the matrimonialdisputes is the one under which the parties are married, and no other law. When, therefore,a foreign judgment is founded on a jurisdiction or on a ground not recognised by such law,it is a judgment which is in defiance of the law. Hence, it is not conclusive of the mattersadjudicated therein and, therefore, unenforceable in this country. For the same reason, sucha judgment will also be unenforceable under clause (f) of Section 13, since such a judgmentwould obviously be in breach of the matrimonial law in force in this country. “

Clause (d):
“18. Clause (d) of Section 13 which makes a foreign judgment unenforceable on theground that the proceedings in which it is obtained are opposed to natural justice, statesno more than an elementary principle on which any civilised system of justice rests. However,in matters concerning the family law such as the matrimonial disputes, this principle has tobe extended to mean something more than mere compliance with the technical rules of
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procedure. If the rule of audi alteram partem has any meaning with reference to theproceedings in a foreign court, for the purposes of the rule it should not be deemedsufficient that the respondent has been duly served with the process of the court. It isnecessary to ascertain whether the respondent was in a position to present or representhimself/herself and contest effectively the said proceedings. This requirement should applyequally to the appellate proceedings if and when they are filed by either party. If the foreigncourt has not ascertained and ensured such effective contest by requiring the petitioner tomake all necessary provisions for the respondent to defend including the costs of travel,residence and litigation where necessary, it should be held that the proceedings are inbreach of the principles of natural justice. It is for this reason that we find that the rulesof Private International! Law of some countries insist, even in commercial matters, that theaction should be filed in the forum where the defendant is either domiciled or is habituallyresident.”
On the basis of the above interpretation, the Court then went on to lay down agolden rule that has been repeatedly followed and relied upon in subsequent cases:

“20. … The jurisdiction assumed by the foreign court as well as the grounds onwhich the relief is granted must be in accordance with the matrimonial lawunder which the parties are married. The only three exceptions to this rulewere also laid down by the Court itself as follows:
(i) where the matrimonial action is filed in the forum where the respondent isdomiciled or habitually and permanently resides and the relief is granted on aground available in the matrimonial law under which the parties are married;
(ii) where the respondent voluntarily and effectively submits to the jurisdiction ofthe forum as discussed above and contests the claim which is based on a groundavailable under the matrimonial law under which the parties are married;
(iii) where the respondent consents to the grant of the relief although the jurisdictionof the forum is not in accordance with the provisions of the matrimonial law ofthe parties.”
Bringing in the benefit of certainty and predictability of law, the Court said that “…theaforesaid rule with its stated exceptions has the merit of being just and equitable. It doesno injustice to any of the parties. The parties do and ought to know their rights and
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obligations when they marry under a particular law. They cannot be heard to make agrievance about it later or allowed to bypass it by subterfuges as in the present case. Therule also has an advantage of rescuing the institution of marriage from the uncertain mazeof the rules of the Private International Law of the different countries with regard tojurisdiction and merits based variously on domicile, nationality, residence — permanent ortemporary or ad hoc, forum, proper law etc. and ensuring certainty in the most vital fieldof national life and conformity with public policy….”
According to the Court, the decree dissolving the marriage passed by the foreigncourt was without jurisdiction in this case as according to the HMA Act neither themarriage was celebrated nor the parties had last resided together nor the respondentresided within the jurisdiction of that court. The decree was also passed on a ground whichwas not available under the HMA Act which is applicable to the marriage. Further, thedecree had been obtained by the husband by representing that he was the resident of theMissouri State when the record showed that he was only a “bird of passage”- He had, ifat all, only technically satisfied the requirement of residence of 90 days with the onlypurpose of obtaining the divorce. The court reiterated that residence does not mean atemporary residence for the purpose of obtaining a divorce, but ‘habitual residence’ orresidence which is intended to be permanent for future as well.
The final judgment therefore was that since with regard to the jurisdiction of theforum as well as the ground on which the foreign court had passed the decree in the case,were not in accordance with the Act under which the parties were married, and therespondent had not submitted to the jurisdiction of the court or consented to its passing,it could not be recognised by the courts in this country and was unenforceable.
The Court finally said: “We believe that the relevant provisions of Section 13 of theCode are capable of being interpreted to secure the required certainty in the sphere ofthis branch of law in conformity with public policy, justice, equity and good conscience, andthe rules so evolved will protect the sanctity of the institution of marriage and the unityof family which are the cornerstones of our societal life.”
Veena Kalia v Jatinder N. Kalia AIR 1996 Del 54 was another case where theNRI husband obtained ex parte divorce decree in Canada on ground not available to himin India. The Delhi High Court held that not only did such divorce decree not bar divorcepetition by wife in India as it could not act as res judicata, it also did not bar applicationsfor maintenance filed by the wife in her divorce petition
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The Court also looked into the circumstances in which the wife did not contest thehusband’s divorce petition in Canada - that she had no means to contest the proceedingsthere and the decree of divorce was passed as she was unable to appear and contest theproceedings as the prohibitive cost of going the Canada and other circumstances disabledher and her husband took full advantage of that handicap. Also, the only ground on whichthe husband sought divorce was that there had been a permanent breakdown of themarriage, which was not a ground of divorce recognised under the Indian law.
The Court also relied upon a judgment in Maganbhai v. Maniben, AIR 1985 Guj187 that a judgment of a foreign court creates estoppel or res judicata between the sameparties provided such judgment is not subject to attack under any of the Clauses (a) to (f)of section 13 of the C.P. Code vide
Anubha v Vikas Aggarwal (100 (2002) DLT 682) was a case in which the issuewas whether the decree of ‘no fault divorce’ obtained by the husband from a Court of theUnited States of America (USA) could be enforced on the wife when their marriage wassolemnised as per the Hindu rites and the wife had not submitted to the jurisdiction of theCourt in USA and had not consented to grant of divorce.
The facts of this case were that the plaintiff, the young wife, was seeking decree ofdeclaration that she was entitled to live separately from her NRI husband, the defendant,and also for a decree for maintenance in her favour besides the pendente lite expenses asshe had been deserted and abandoned by him very soon after the marriage, after beingsubjected to cruelty. During the pendency of the suit when the wife learnt of divorcepetition having been filed by the husband in the USA, she also approached the court torestrain that action from proceeding in the USA whereupon the Court passed the orderrestraining the defendant from proceeding further in the Court in the State of Connecticut,USA for a period of thirty days. However, inspite of the order the husband proceeded withthe “No Fault Divorce Petition” proceedings in the US. When this fact was brought to thenotice of the Court in India, the Indian Court passed an order asking the defendant forrecording of the statement under Order X of the CPC and on his failure to appear, hisdefence was struck off and contempt proceedings were initiated. After the husband obtainedthe decree of divorce despite all these, the question that arose foremost for determinationwas whether the decree of divorce obtained from the Court at Connecticut in the USAduring the pendency of the proceedings of the case in India in the given facts and circumstanceswas enforceable in law or not.
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The Court held that the ground on which the marriage of the defendant was dissolvedis not available in the Hindu Marriage Act. The parties were Hindus, their marriage wassolemnised according to the Hindu rites. Their matrimonial dispute or relationship was,therefore, governable by the provisions of Hindu Marriage Act. Since the plaintiff did notsubmit to the jurisdiction of the USA Court nor did she consent for the grant of divorcein the US Court the decree obtained by the defendant from the Connecticut Court of USAwas held to be neither recognisable nor enforceable in India.
A recent judgment was passed by the Madras High Court in the case ofBalasubramaniam Guhan v T Hemapriya (Reported in Manupatra as MANU/TN/0165/2005) also she applied section 13 to an NRI marriage. Here the wife had fileda suit for declaration to declare the decree of divorce passed by the Court at Scotland fordivorce as ultra vires, unsustainable, illegal, unenforceable and without jurisdiction; and fora consequential injunction restraining the petitioner herein from enforcing the said decreeor claim any rights under the said decree either by seeking to take a second wife orotherwise.
The High Court held in such facts that if the foreign judgment falls under any of theclauses of Section 13 CPC, it will cease to be conclusive as to any matter thereby adjudicatedupon and will be open to collateral attack on the grounds mentioned in Section 13. As inthe suit filed by the wife, the foreign judgment granted in favour of the husband waschallenged on the ground that it was an ex parte decree, the Court which passed thedecree was held to have no jurisdiction as the decree was passed when the wife was inIndia.
The closely related issue of jurisdiction of courts has been specifically dealt withby the Indian courts in several judgments and in progressive manner, as will be clear fromsome of the following judgments.
One of the earliest judgments on this issue was rendered by the Supreme Court inJagir Kaur v Jaswant Singh (AIR 1963 SC 1521).
Jagir Kaur, the first wife of Jaswant Singh, was married to him in 1930. After about 7years of the marriage, during which the respondent husband was away in Africa, he cameto India on five months leave when the couple lived in his parental house in a village inLudhiana. Thereafter he left for Africa but before going he married another wife and tookher with him to Africa. After 5 or 6 years, he came back to India on leave and took the
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first wife/ appellant also to Africa. There she gave birth to a daughter, the second appellant.As disputes arose between them, he sent her back to India, promising to send her moneyfor her maintenance but did not do so. In the year 1960, he came back to India. When hewas admittedly in India, the appellant filed a petition under Section 488 of the Code ofCriminal Procedure in the Court of Ludhiana, within whose jurisdiction the respondent wasstaying at that time. The petition was filed by the first appellant on behalf of herself and alsoas lawful guardian of the second appellant, who was a minor, claiming maintenance for bothof them on the ground that the respondent deserted them and did not maintain them.
The question in the appeal was whether the Magistrate of Ludhiana had jurisdictionto entertain the petition filed under Section 488 of the Code of Criminal Procedure. Thequestion turned upon the interpretation of the relevant provisions of S. 488(8) of theCourt, which demarcates the jurisdiction limits of a Court to entertain a petition under thesaid section. Section 488(8) of the Code reads: “Proceedings under this section may betaken against any person in any district where he resides or is, or where he last resided withhis wife, or, as the case may be, the mother of the illegitimate child.”.
The crucial words of the sub-section are, “resides”, “is” and “where he last residedwith his wife”. The court noted that under the old Code of 1882 only the court of theDistrict where the husband or father, as the case may be, resided, had jurisdiction. Later thejurisdiction was deliberately made wider and it gave three alternative forums, obviously toenable a discarded wife or a helpless child to get the much needed and urgent relief in oneor other of the three forums convenient to them. Also keeping in mind the fact that theproceedings under this section are in the nature of civil proceedings; the remedy is asummary one and the person seeking that remedy is ordinarily a helpless person, the Courtfelt that the words should be liberally construed without doing any violence to the language.Interpreting the three words, the court said that the juxtaposition of the words “is” and“last resided” in the sub-section also throws light on the meaning of the word “resides”.The word “is” confers jurisdiction on a Court on the basis of a causal visit and theexpression “last resided” indicates that the Legislature could not have intended to use theword “resides” in the technical sense of domicile. The word “resides” cannot be given ameaning different from the word “resided” in the expression “last resided” and, therefore,the wider meaning fits in the setting in which the word “resides” appears. The word“resides” implied something more than a brief visit but not of such continuity as to amountto a domicile though it implied something more than “stay” and implied some intention to
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remain at a place and not merely to pay it a casual visit. The sole test, it was held, waswhether a party had animus manendi, or an intention to stay for an indefinite period, at oneplace; and if he had such an intention, then alone could he be said to “reside” there. TheCourt also held that the words “where he last resided with his wife” could only mean hislast residence with his wife in the territories of India. It could not obviously mean hisresiding with her in foreign country, for an Act cannot confer jurisdiction on a foreign court.It would, therefore, be a legitimate construction of the said expression to hold that thedistrict where he last resided with his wife must be a district in India. The most usefulinterpretation was made for the word “is”. The court said that the word “is” connotes inthe context, the presence or the existence of the person in the district when the proceedingsare taken. It is much wider than the word “resides”: it is not limited by the animus manendiof the person or the duration or the nature of his stay. What matters is his physicalpresence at a particular point of time. This meaning accords with the object of the chapterwherein the concerned section appears. It is intended to reach a person, who desertsa wife or child leaving her or it or both of them helpless in any particulardistrict and goes to a distant place or even to a foreign country, but returnsto that district or a neighbouring one on a casual or a flying visit. The wife cantake advantage of his visit and file a petition in the district where he is, duringhis stay. Infact the Court went even further and said that, if the husband whodeserts his wife, has no permanent residence, but is always on the move, thewife can even catch him at a convenient place and file a petition under Section488 of the Code or she may accidentally meet him in a place where he happensto come by coincidence and take action against him before he leaves the saidplace.
In the facts of the case the court held that here in any case the husband had “lastresided” in India when he came to India and lived with his wife in his house in village inLudhiana, as he had a clear intention to temporarily reside with his wife in that place. Hedid not go to that place as a casual visitor but went there with the definite purpose of livingwith him wife in his native place and he lived there for about 6 months with her. The secondvisit appeared to be only a flying visit to take her to Africa. In the circumstances it was heldthat he had last resided with her in a place within the jurisdiction of the court in Ludhiana.That apart, since it was admitted that he was in a place within the jurisdiction of the saidMagistrate on the date when the appellant filed her application for maintenance against him,the court in any case had jurisdiction to entertain the petition, as the proceedings could
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be taken against any person in any district where he “is”. The court’s jurisdiction wastherefore upheld.
The other very progressive judgment on jurisdiction was delivered by the Kerala HighCourt in Marggarate Pulparampil v Dr. Chacko Pulparampil (AIR 1970 Ker 1)on the basis of principle of “real and substantial connection” of the wife with the placewhere she approaches a court, overruling that of wife and children following husband/father’s domicile.
In this case the father, the 1st respondent, an Indian National, married as per theecclesiastical rites, the appellant wife, a German, who he had met when he went to Germanyto study medicine. Two children were born to them but then differences arose. The approachto the German Courts seems to have been almost simultaneous by the petitioner and herhusband. The father asked for access to the children, who were with the mother, shortlyafter the separation and the mother sued for divorce. So the husband petitioned theGerman Court for his access to the children. The parties thereafter agreed on new termsregarding access which were filed in the German Court.
In the meantime, the wife’s divorce petition was dismissed by German Court. Thepetitioner wife appealed from that order and while that appeal was pending, on the applicationof the mother, the father was ordered by the German Court to pay to the childrenmaintenance. Soon after, the father took out the children one day but instead of returningthem to the mother in the evening, drove them in a taxi to the Airport and took a planefor India for the children. The children were two and half years and 10 months at that time.The father did not inform the mother either about his departure nor did he cable her afterreaching India.
After making frantic enquiries the mother moved a petition the next day before theappellate court in Germany where the divorce matter was pending and obtained an orderby which it was ordered that the father hand over the custody of the children to themother. Nothing happened pursuant to this order and the mother continued to makeenquiries about the whereabouts of the children. Sometime later the appeal taken by thefather from the order directing maintenance to the children was dismissed by a Germancourt as also and the wife’s appeal from the divorce matter was allowed and the marriagewas dissolved in Germany. On the same day another order was passed by another GermanCourt directing that the custody of the children be given to the mother. When the wifecame to India and filed a habeas corpus petition in Indian court for the return of her
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children, the High court was convinced that the domicile of origin of the father was Indianand that of the mother German. Eventhough according to the canons of Private InternationalLaw, the mother and the children in this case would have the father’s domicile, and thereforethe father, the mother, and the children were of Indian domicile and as per that rule Indiancourt would have jurisdiction, the Court held that a competent German Court will havejurisdiction to pass a decree for divorce or custody of the children on the ground that thepetitioning wife had a “real and substantial connection” with the country of thatCourt and also the children were ordinarily resident in that country.
In another child custody case the Supreme Court in Surinder Kaur Sandhu v.Harbax Singh Sandhu, AIR 1984 SC 1224, observed that, “the modern theory ofConflict of Laws recognises and, in any event, prefers the jurisdiction of theState which has intimate contact with the issues arising in the case. Jurisdictionis not attracted by the operation or creation of fortuitous circumstances suchas the circumstance as to where the child, whose custody is in issue, is broughtor for the time being lodged. To allows the assumption of jurisdiction by anotherState in such circumstances will only result in encouraging forum-shopping.” Inthis case while the wife who was still in England, the husband had clandestinely taken awaythe children to India to his parents place and was questioning the English courts’ jurisdictionin the matter of the children’s custody which the Indian court did not allow him to do asthe English Court had already passed an order on the children’s custody in England whichwas the place where the matrimonial and children’s home was located.
In Dipak Bannerjee v Sudipta Bannerjee (AIR 1987 Cal 491) the husbandquestioned the jurisdiction of Indian court to entertain and try proceedings initiated by wifeunder Section 125 for maintenance, contending that no Court in India had jurisdiction ininternational sense to try such proceeding as he claimed to be citizen of United States ofAmerica and his wife’s domicile also followed his domicile. The Court held that where thereis conflict of laws every case must be decided in accordance with Indian Law and the rulesof private international law applied in other countries may not be adopted mechanically byIndian courts. The Court felt that keeping in view the object and social purpose of Sections125 and 126, the objection raised by husband was not tenable and the jurisdiction of IndianCourt was upheld as it was the court within whose jurisdiction she ordinarily resided.
In Mrs. M v Mr. A I (1993) DMC 384) in an appeal filed in Bombay, the High Courtthe appellant wife had prayed for a decree of nullity of her marriage solemnised at Huston,
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U.S.A. Alternatively, she prayed for a decree of divorce on the ground of cruelty. The petitionwas originally filed before the Court at Bombay under the provisions of the Special MarriageAct, 1954, which applied to the parties by virtue of the provisions of Section 18 of theForeign Marriage Act, 1969. The trial Judge dismissed the petition on the ground that thecourt was not vested with the requisite jurisdiction as it is a requirement of law that thepetitioner should have been residing in India continuously for a period of 3 years immediatelypreceding the presentation of the petition. The High Court held that the section refers toa period of not less than 3 years immediately preceding the presentation of the petitionand that the learned trial Judge was not justified in having grafted on the word “continuously”.The difficulty that had arisen in this case centred around the fact that the petitioner hadleft India in December 1986 and returned in August 1987 and the petition was filed on April1988. The court also took into account the fact that the petitioner had not emigrated fromIndia which was established by the fact that she had gone out of the country only on a“tourist visit” and she did, in fact, return and has been permanently domiciled and residentin India all through. The court said that in matrimonial statutes in this country, the lawconfers local jurisdiction on a court if the party concerned is in fact resident there and noton the basis of casual short-term visits.
In Indira Sonti v Suryanarayan Murty Sonti (94 (2001) DLT 572) the plaintiff wifetravelled all the way to, and got married in, USA to an NRI living there, but was desertedby him. After coming back to India she filed a suit for maintenance in Indian court underthe Hindu Adoptions and Maintenance Act. Since the marriage had taken place in the US,the wife made averments in the plaint alleging that part of cause of action had arisen inDelhi where her father was approached by her father-in-law for her marriage with thedefendant husband and discussion having taken place at New Delhi between the parties formarriage to be performed in USA. It was also stated by her that her father-in-law hadphoned her father at New Delhi to inform that he was sending the plaintiff back to Delhi.The father in law also asked for giving consent for divorce proceedings on phone to herfather at New Delhi.
The Court held that while it would be appropriate if the legislature steps in andenacts a specific provision relating to territorial jurisdiction in the matters of claimingmaintenance under the Hindu Adoptions and Maintenance Act, in the Act itself, on the linessuggested by Section 126 of the Cr.P.C., as the provisions contained in Section 126 of theCr.P.C. are more in tune with the needs of society, however in the absence of any provision
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in the Hindu Adoptions and Maintenance Act, whether the principles contained in Section20 of CPC or the principles contained in Section 126 of Cr.P.C. would govern was the mootquestion which court had to address itself at the appropriate stage but on which the courtcould adopt a purposive approach which advanced justice. While leaving this importantquestion of law to be dealt with at an appropriate stage, the court held that in thisparticular case even if the provisions of Section 20 of CPC were applied, the case of theplaintiff was that part of action arose in Delhi and so the Delhi court had jurisdiction inthe matter.
In Sondur Rajini v Sondur Gopal (2005 (4) MhLj 688), the facts were asfollows: The appellant wife’s petition was filed inter-alia seeking judicial separation underSection 10 of Hindu Marriage Act, custody of minor children and maintenance. The NRIhusband took the objection that the petition filed by the wife was not maintainable on theground that the parties were citizens of Sweden and not domiciled in India and, therefore,the jurisdiction of the Family Court was barred by the provisions of Section 1(2) of HinduMarriage Act. As against this, the case set up by the wife was that their domicile of originwas in India and that was never given up or abandoned though they had acquired citizenshipof Sweden and then moved to Australia. The husband’s application was also challenged byher on the ground that even if it was assumed that he acquired domicile in Sweden, shenever changed her Indian domicile and continued her domicile in India. In the alternative,it was contended that even if it was assumed that she also had acquired domicile of Sweden,that was abandoned by both of the parties shifting to Australia and, therefore, their domicileof origin i.e. India, got revived. In short, the case of the wife was that she and the respondentboth were domiciled in India and, therefore, the Family Court in Mumbai had jurisdictionto entertain her petition seeking a decree of judicial separation. She also submitted thatonce the Hindu Marriage Act applies, there is no provision in the said Act stating that itceases to apply at any subsequent stage and the issue of domicile raised by the husbandwas therefore, totally irrelevant keeping in view the scheme of Act and that, acquisition ofcitizenship and domicile are independent of each other and in any case it could not be saidthat by acquiring citizenship of Sweden they also acquired domicile in that country. Bymaking reference to Section 19 of Hindu Marriage Act she submitted that the parties mustsatisfy any one of the requirements of Section 19 to invest a Court with jurisdiction in amatrimonial petition and Section 19 does not speak of domicile at all. She further submittedthat if the requirement of Indian domicile is held to be necessary for applicability of HinduMarriage, it will lead to great hardship to Hindu wife who’s required to go from place to
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place wherever her husband takes her and that will also lead to very serious social problem.It was next submitted by her that even if the requirement of domicile were held to benecessary the relevant date for considering a domicile of the parties would be the date ofmarriage and not the date of filing of the petition. She also contended that the MarriageLaws (Amendment) Act, 2003 (Act No. 50 of 2003) invested the Family Court with effectfrom 23-12-2003, with the jurisdiction to entertain and try the petition of wife where sheis residing on the date of presentation of the petition.
The Court substantially accepted the wife’s pleas and held that the 2003 amendmentwas introduced to alleviate the hardship faced by Hindu wife as is evident from the statementof objects and reasons of Amendment Act No. 50 of 2003. The Legislature intended toconfer right on the wife to present a petition seeking reliefs under the provisions containedin Act at the place where she is residing at the time of presentation of such petition whatis common in all the clauses of Section 19 is the word ‘residence’ but a close look at theprovisions of clauses (ii), (iii), (iiia) and (iv) would show that they do not specify a lengthand/or character of residence. This the court felt, would not mean a residence which ispurely of a temporary nature without there being an intention to stay there permanentlyor for considerable length of time. A conjoint reading of Sections 1, 2 and 19 of HinduMarriage Act would, thus, show that a residence alone is not sufficient to maintain a petitionseeking reliefs under the Act, and residence coupled with domicile in India would benecessary to maintain such petition in the Courts in India. But the residence of a wife withher parents at the time of filing of a petition under the Hindu Marriage Act would besufficient to attract the jurisdiction of Court where the residence of her parents situate.The court therefore held that under Sub-section (iiia) of Section 19 her petition would bemaintainable in the Family Court, Mumbai.
The court then explored that since a domicile of India is a condition precedent forinvoking the provisions of Hindu Marriage Act, what would be the relevant time, whetherthe date of marriage or of petition. In this case, admittedly, the marriage was solemnisedby Hindu Vedic Rites and registered under Hindu Marriage Act and none of the provisionsof Act lay down the time and condition under which it will cease to apply. The courttherefore held that, once the Hindu Marriage Act applies , it would continue to apply as longas the marriage exists and even for dissolution of the marriage. The Hindu marriage givesrise to bundle of rights and obligations between the parties to the marriage and theirprogeny. Therefore, the system of law which should govern a marriage, should remain
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constant and cannot change with vagaries or the whims of the parties to the marriage. Ithas also been universally recognised that questions affecting the personal status of a humanbeing should be governed constantly by one and the same law, irrespective of where he mayhappen to be or of where the facts giving rise to the question may have occurred. If theposition is taken that the time at which the domicile is to be determined is when theproceedings under Hindu Marriage Act are commenced, then every petition filed by the wifewhose husband moves from one country to another for the purposes of job or for anypurpose whatsoever, he would be able to frustrate a petition brought by the wife bychanging his domicile even between the presentation of the petition and the hearing of thecase. The rule therefore recognized by the court was “once competent, always competent”even if the party domiciled in India at the time of their marriage has since changed hisdomicile, disassociated himself from the determination of his status by the Court in India.The proposition of law canvassed, that the time at which the domicile is to be determinedis when the proceedings are commenced, therefore, was not accepted, being against thepublic policy in this country and which may create a serious social problem. The court saidthat once the parties have selected Hindu Marriage Act as their personal law, they COULDnot abdicate the same at their free will or as per exigencies of situation or according totheir whims and fancies. As a natural corollary thereof, even if a party to the matrimonialpetition establishes that after marriage he acquired domicile of some other country, itwould not take away the jurisdiction of the Court in India if on the date of the marriagehe were domiciled in India. It is unjust that a party to the marriage can change his entiresystem of personal law by his or her unilateral decision. If that were allowed it would makethe position of a wife very miserable or helpless. The provisions of Hindu Marriage Act willcontinue to apply to the marriage of parties who were admittedly domiciled in India on thedate of their marriage and they cannot be heard to make a grievance about it later orallowed to by-pass it by subterfuges.
The Court also stated that under both the Indian and English private international lawthere are four general rules in respect of domicile: No person can be without a domicile;No person can have simultaneously two domiciles; Domicile denotes the connection of aperson with a territorial system of law; and the presumption is in favour of continuance ofan existing domicile.
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